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Do universities own the rights to their professors’ scholarly 
writings? Most administrators, and certainly all professors, 
probably assume that “academic freedom” prohibits 
universities from claiming rights to such works. The copyright 
law is not so clear, however. Universities could argue that 
they have the right to exploit faculty work product as “works 
made for hire.” In this article, the author analyzes the work 
for hire doctrine in light of recent Supreme Court cases on 
copyright law and the First Amendment. She concludes that, 
in spite of the seemingly broad sweep of the work for hire 
provision in the Copyright Act, the law cannot be interpreted 
to include academic works by university professors without 
running afoul of the Constitution and the intent of Congress. 
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business income tax, and details a method of calculating 
that tax. 
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and presents the different treatment those allegations receive 
depending on whether they are pursued under the Office 
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Foundation model. 
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THE DISCOURAGEMENT OF LEARNING: 
SCHOLARSHIP MADE FoR HIRE 


PAMELA A. KILBY* 


INTRODUCTION 


Throughout the twentieth century, the academic community has 
struggled to become a haven for the free and uninhibited search for 
truth.’ Its efforts have been largely successful. A half-century ago, a 
judge revoked Bertrand Russell’s appointment to teach mathematics 
and logic at City College of New York because his views on morality 
were contrary to ‘‘the public health, safety and morals of the people.’’? 
Today, academic freedom is taken almost for granted as a fundamental 
right of professors to research and publish what they choose. Of course, 
nontenured professors must publish articles that are generally within 
their fields so that their peers may evaluate their competence. However, 
many believe that this should be the only constraint on their freedom 
of inquiry. Tenured professors do not have even this limitation on their 
academic freedom. In theory, at least, tenure gives academics virtually 
unlimited freedom to speak, write, and publish without fear of reprisal. 





* 


An associate at Kirkland & Ellis in Chicago, Illinois, specializing in copyright, 
trademark and unfair competition law. Earlier versions of this article were awarded the 
1993 Marcus B. Finnegan Memorial Prize in Intellectual Property Law and First Prize in 
the 1992 Nathan Burkan Memorial Competition at The George Washington University 
National Law Center. Special thanks to my husband, Jay, who inspired me to write this 
article and helped me to clarify my thoughts throughout the writing process. His support 
and encouragement were the sine qua non of this creative endeavor. 

1. See generally J. Peter Byrne, Academic Freedom: A ‘‘Special Concern of the First 
Amendment,’’ 99 YALE L.J. 251, 267-288 (1989). 

2. Matter of Kay v. Board of Higher Educ., 18 N.Y.S.2d 821 (N.Y. Sup. Ct.), aff’d 
on other grounds, 20 N.Y.S.2d 1016 (N.Y. App. Div.), appeal denied, 21 N.Y.S.2d 396 
(N.Y. App. Div.), appeal denied, 29 N.E.2d 657 (N.Y. 1940). See Note, The Bertrand 
Russell Case: The History of a Litigation, 53 Harv. L. Rev. 1192 (1940), reprinted in THE 
CONSTITUTIONAL STATUS OF ACADEMIC FREEDOM (Walter P. Metzger ed. 1977). 

3. AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS, ACADEMIC FREEDOM AND TENURE: 
1940 STATEMENT OF PRINCIPLES AND INTERPRETIVE COMMENTS, reprinted in AAUP PoLicy 
DOCUMENT AND Reports (1984). The AAUP statement sums up the common understanding 
of academic freedom in the first sentence: ‘‘The teacher is entitled to full freedom in 
research and in the publication of the results, subject to the adequate performance of his 
other academic duties; but research for pecuniary return should be based upon an 
understanding with the authorities of the institution.”’ 
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Whenever academic freedom is challenged, groups representing pro- 
fessors are swift to take up the cause.‘ Therefore, it is surprising that 
professors’ interest groups did not speak out during the twenty-year 
debate over revision of the Copyright Act.s The American Association 
of University Professors’ (AAUP) concern about the right of professors 
to publish had focused primarily on issues related to tenure. Meanwhile, 
Congress enacted a provision in the copyright law that could eviscerate 
whatever freedom to publish professors may have earned. 

The work for hire provision of the Copyright Revision Act of 1976°® 
makes employers the ‘‘authors’’ of all copyrightable works created by 
their employees within the scope of employment.’ As author, an em- 
ployer also owns the copyrights to the works unless the employer and 
employee have an agreement in writing to the contrary. Without such 
a written agreement, the employer enjoys all rights granted to copyright 
owners under the statute.* These rights include the exclusive right to 
allow or prohibit the publication, performance or display of the work, 
even by the employee who created it, and the exclusive right to grant 
others permission to reprint, translate or abridge the work, adapt it to 
other media or make any other derivative work from the original. Thus, 
the employee who created the work cannot authorize others to use or 
adapt it. 

A straightforward reading of this provision seems to indicate that 
faculty® writings fall within its grasp. Professors, no doubt, are ‘‘em- 
ployees’’ within the usual meaning of the term, and most probably 
think of their scholarly research and writing activities as part of their 
jobs. Does this mean then that universities’® own the copyrights to their 
professors’ scholarly works? The issue has not yet been resolved. 

The problem may seem purely theoretical because it hardly ever 
arises, especially with respect to scholarly writings. Universities cus- 
tomarily allow faculty members to retain the copyrights to their literary 
and artistic works.’: However, if faculty works are ‘‘works made for 





4. See Byrne, supra note 1, at 302 n.201; William Van Alstyne, The Specific Theory 
of Academic Freedom and the General Issue of Civil Liberty (1972), in THE CONCEPT OF 
ACADEMIC FREEDOM 59, 77-81 (Edmund L. Pincoffs ed. 1975). 

5. See Leonard D. DuBoff, An Academic’s Copyright: Publish and Perish, 32 J. 
CopyriGHT Soc’y 17, 26 (1984). 

6. 17 U.S.C. §§ 101-810 (1988 & Supp. V 1993) [hereinafter 1976 Act]. 

7. Id. §§ 101, 201(b). 

8. Id. § 106. 

9. The terms ‘‘faculty’’ and ‘‘professors’’ are used interchangeably herein to refer 
to all teaching professionals, both tenured and nontenured, at all levels, at all institutions 
of higher education. 

10. The terms ‘‘colleges,’’ ‘‘universities,’’ ‘‘institutions,’’ and ‘‘academia’’ are used 
interchangeably herein to refer to all institutions of higher education. 

11. J.H. Reichman, Computer Programs as Applied Scientific Know-How: Implication 
of Copyright Protection for Commercialized University Research, 42 VAND. L. REv. 639, 
673 (1989). 
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hire’ as defined in the copyright statute, a policy that allows professors 
to retain their copyrights would have no legal effect. The statute 
expressly requires a written agreement signed by both the employer 
and employee in order to rebut the statutory presumption that the 
employer owns the copyright.’? Without a written agreement, the em- 
ployer automatically owns the copyright from the moment the work is 
created, and the employee has no copyright to retain. 

As universities face increasing pressure to make up for lost federal 
funds, many are exploring ways to exploit the research efforts of their 
faculties.** Traditionally, universities have asserted ownership rights 
over professors’ patentable inventions.‘* However, some universities 
also have adopted copyright policies that purport to claim rights in 
other, often potentially lucrative, works such as computer programs 
and audiovisual works.’* Indeed, the University of Florida’s employ- 
ment contract requires professors to assign their copyrights to the 
University upon the creation of any copyrightable work.*® 

In spite of the broad language of the statute, scholarly works by 
university professors should not be considered works made for hire. 
Not only is it possible to interpret the work for hire provision to exclude 
professors’ scholarly works, in fact, such an interpretation is required 
by the Constitution. Generally, a professor’s works are not works made 
for hire because the works usually are not created ‘‘within the scope 
of employment’’ under the standard adopted by the Supreme Court in 
Community for Creative Non-Violence v. Reid.’’ If the work for hire 
provision were applied to professors’ scholarship, the provision would 
be unconstitutional as applied. It is outside the scope of Congress’ 





12. 17 U.S.C. § 201(b) (1988). The requirement of a written agreement signed by 
both employer and employee may be satisfied if a university’s bylaws and policies are 
expressly incorporated by reference into the faculty contract. But see Todd F. Simon, 
Faculty Writings: Are They ‘‘Works Made for Hire’’ under the 1976 Copyright Act?, 9 
J.C. & U.L. 485, 506 (1982). Simon believes that university bylaws and policy statements 
will fail to rebut the presumption of university ownership because these documents are 
not signed by the parties as required by 17 U.S.C. § 201(b), and because ‘‘[{i]jncorporations 
by reference are inherently suspect in contract law.”’ 

13. See generally Reichman, supra note 11. 

14. Id. at 673. 

15. Id. at 677. Reichman cites a variety of examples, including Stanford University’s 
policy on ‘‘tangible research property,’’ which includes copyrightable works such as 
circuit diagrams, engineering drawings, and semiconductor chips in addition to computer 
programs. See also George Washington University, Copyright Policy 1 (1990), which 
requires faculty and student computer programmers who make ‘‘substantial use’’ of 
University facilities in creating their programs to assign the copyright to the University. 
By contrast, George Washington University treats ‘‘all audio, audiovisual, video and 
television works and broadcasts created by an employee or student with the use of 
University audio, video, television and broadcasting facilities and resources’’ as works 
made for hire. Id. at 7. 

16. Reichman, supra note 11, at 676 n.192. 

17. 490 U.S. 730, 109 S. Ct. 2166 (1989). 
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power under the Copyright Clause** to vest rights of authorship in a 
party who is not the motivating factor that brought the work to light. 
To do so would inhibit, rather than promote, the progress of science. 
Application of the work for hire provision in the academic context also 
would violate the First Amendment because it imposes an undue burden 
on academic speech—a burden that is not justified by the government 
interests that the law is meant to advance. Since application of the 
provision to professors’ scholarly works is not necessary to give effect 
to the intent of Congress, professors should be constitutionally exempt 
from the work for hire provision. 


I. BACKGROUND 


A. The ‘Teachers’ Exception’’ Controversy 


No clear consensus exists about whether the work for hire provision 
applies in the university context. Some commentators believe that courts 
developed a ‘‘teachers’ exception’’ to the work for hire doctrine under 
the 1909 Act.’® The case often cited for this proposition is Williams v. 
Weisser.”° The case revolved around whether Professor Williams or the 
university at which he taught had standing to sue in an infringement 
action involving student notes taken from his oral lectures. The court 
used academic tradition to establish that universities do not own the 
copyright in professors’ lecture notes. However, the case was decided 


under California state law and involved infringement of unfixed, oral 
lectures, not the lecture notes themselves.” Thus, the California court’s 
holding is limited to common law copyright in unfixed works. Any 
applicability it might have had to unpublished, fixed works would 
have been preempted by the 1976 Act.?2 





18. ‘‘The Congress shall have Power ... To promote the Progress of Science and © 
useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right 
to their respective Writings and Discoveries.’’ U.S. Const. art. I, § 8, cl. 8. 

19. MELVILLE B. NIMMER & Davip NIMMER, NIMMER ON CopyricHT § 5.03[B]{1][b][i], at 
5-32 to 5-34 (1994); Rochelle Cooper Dreyfuss, The Creative Employee and the Copyright 
Act of 1976, 54 U. Cui. L. Rev. 590, 591 (1987); Reichman, supra note 11, at 674. 

20. 78 Cal. Rptr. 542 (Cal. Ct. App. 1969). 

21. The court did not address squarely the distinction between ownership of the notes 
and copyright in the oral lectures, apparently assuming that transcribing the lectures was 
the same as copying the professor’s notes. Both the lecture notes and the oral lectures 
were protected under state or common law copyright, even though federal copyright 
protection also was available for unpublished writings. Act of March 4, 1909, ch. 320, 
§§ 2, 4, 12, 35 Stat. 1075, 1076, 1078, as amended by Act for the General Revision of 
the Copyright Law, Pub. L. No. 94-553, 90 Stat. 2541 (1976). 

22. The 1976 Act expressly preempts all state laws that confer rights that are 
equivalent to the exclusive rights created under the federal statute. Unpublished works 
in tangible form now are protected exclusively by federal copyright law, whereas unfixed, 
ephemeral works such as oral lectures continue to be protected only under state or 
common law. 17 U.S.C. §§ 102, 301 (1988 & Supp. V 1993). Thus, the Williams court’s 
extension of its holding to include the professor’s written notes no longer is reliable 
authority. See Simon, supra note 12, at 507. 
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No court has decided whether the work for hire doctrine, as codified 
in the 1976 Act, applies to professors’ works. The Court of Appeals for 
the Seventh Circuit has touched on the subject twice since the current 
law went into effect. In Weinstein v. University of Illinois,?? Judge 
Easterbrook noted that the work for hire doctrine probably would apply 
to professors’ works under the 1976 Act.?* However, Judge Posner in 
Hays v. Sony Corp. of America?’ stated in dicta that, if forced to decide 
the issue, he would hold that the teachers’ exception probably did 
survive the 1976 Act.”® 

Standard tools of statutory analysis do not help resolve the issue. 
The legislative history of the work for hire provision indicates that it 
may have been applied to professors inadvertently because the specific 
issue of scholarly works was not discussed in relation to this provision.”’ 
However, the language of the statute is plain insofar as it does not 
exempt any class of employees. Given that the Supreme Court is 
becoming increasingly textualist in its interpretation of statutes,”* it is 
not likely to uphold a judicially created teachers’ exception simply 
because a contrary interpretation is unpalatable to academic-minded 
judges. 

Legal scholars do not agree on the existence of a teachers’ exception. 
Several argue that professors’ scholarly works are subject to the work 
for hire provision.2? The common thread among their arguments is that 
professors’ works are made for hire because universities have the ‘‘right 
to control’’ their professors’ scholarly work product.*° Universities re- 





23. 811 F.2d 1091 (7th Cir. 1987). 

24. The court held that the work at issue in Weinstein was owned by the university 
because the university’s copyright policy, which was incorporated into faculty contracts 
by reference, amounted to a transfer of copyright. Thus, the case did not require the 
court to decide if the work for hire provision would have applied if there had been no 
copyright policy. Id. at 1094. 

25. 847 F.2d 412 (7th Cir. 1988). 

26. Id. at 416-17. (Note, however, that the case was dismissed under Rule 12(b)(6).) 

27. DuBoff, supra note 5, at 26 (summarizes the legislative history of the work for 
hire provision as it pertains to scholarly works). 

28. Patricia M. Wald, The Sizzling Sleeper: The Use of Legislative History in Con- 
struing Statutes in the 1988-89 Term of the United States Supreme Court, 39 Am. U. L. 
REv. 277 (1990). 

29. See DuBoff, supra note 5, at 245; Simon, supra note 12, at 505; Russ VerSteeg, 
Copyright and the Educational Process: The Right of Teacher Inception, 75 Iowa L. REv. 
381, 383 (1990). See also Dreyfuss, supra note 19, at 597. For the sake of argument, 
Dreyfuss takes the position that professors’ works are made for hire, although she does 
not necessarily share this view. 

30. See Simon, supra note 12, at 502-505. The commentators point to various factors 
that have been used by courts in work for hire cases. In addition to the ‘‘right to control’”’ 
test, Simon notes that professors are hired to produce written material because the 
‘publish or perish’’ warning is well known by both parties to the contract, whether 
explicitly stated or not. 

Other evidence that production of creative work is expected by universities includes 





460 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 3 


quire professors to publish works in a specific subject area, and also 
determine the adequacy of the publications in terms of quality and 
quantity. The ‘‘publish or perish’’ admonition, therefore, is the spur 
that animates professors’ scholarly productivity. Consequently, works 
created by professors, who must publish in order to receive tenure, are 
works made for hire according to this view. 

Other scholars argue that professors’ works probably are not created 
within the scope of the professors’ employment and thus are not made 
for hire.*? The thrust of their arguments is twofold. First, universities 
do not directly control or supervise scholarly work. Second, the con- 
sequences of applying the work for hire doctrine are at odds with 
custom in academia. Thus, even though professors are expected to 
produce scholarship as an outgrowth of their teaching activities,** the 
particular articles they write actually are not created within the scope 
of employment. 


B. Consequences of Applying the Doctrine to Scholarship 


Whatever their positions, commentators agree that the application of 
the work for hire doctrine to professors’ scholarly works would have 
negative consequences.** If universities legitimately could claim copy- 
right ownership of faculty works, they could reap the financial rewards 
from textbooks, computer programs, semiconductor chips, and even the 
sale of faculty art works. The doctrine would reduce the economic 
incentive that may be needed to spark academic creativity. Even worse, 
it would place control over the content and dissemination of scholarship 
into the hands of university administrators. A university potentially 
could use copyright to censor professors for religious or political rea- 
sons. Although this may seem unlikely given the importance of aca- 
demic freedom on most campuses, certain spheres of scholarship continue 
to be subject to dogmatic constraints.** The right to prevent publication 
of controversial works could be a more potent (and less costly) weapon 





the practice of lowering course loads if a professor submits an adequate proposal for 
research, as well as the tradition of paid sabbatical leave. Simon also points out that 
universities ‘‘bear most costs related to scholarly research.’’ Id. at 504. Non-salary benefits 
extended to professors include the use of university libraries, clerical personnel, copying 
services, office space, supplies and furniture, research assistants whose salaries are paid 
by the university, and travel expenses incurred in connection with academic meetings. 

31. See NIMMER, supra note 19, § 5.03[B]{1]{b][i], at 5-32 to 5-34; Robert A. Gorman, 
Copyright and the Professorate: A Primer and Some Recent Developments, ACADEME, 
Sept.-Oct. 1987, at 29; Reichman, supra note 11. 

32. Gorman, supra note 31, at 31. 

33. See generally Dreyfuss, supra note 19; DuBoff, supra note 5. 

34. See Peter Steinfels, Academic Freedom is Key Issue in Suit, N.Y. Times, Dec. 18, 
1988, § 1, at 30 (discussing the firing of Charles Curran, a tenured professor at The 
Catholic University of America, for publishing liberal writings on birth control and other 
issues in sexual ethics). 
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against unorthodox views than outright dismissal of a tenured professor. 
Application of the work for hire doctrine to professors also has legal 
consequences. The validity of existing contracts that transfer copyright 
rights in works created by professors could be called into question if 
professors are not the true owners of their works. Scholarly publishers 
generally obtain the right to publish professors’ works directly from 
the professors, who warrant that they are the copyright owners.* 
Similarly, in any infringement case involving works created by profes- 
sors, the question of standing depends on who owns the copyright. 


C. Proposed Solutions 


Scholars who take the position that the work for hire doctrine applies 
to professors offer various proposals intended to nullify its effect. The 
best way to ensure that professors are exempt from the provision is to 
amend the statute. Some have proposed including a ‘‘shop right,’’ akin 
to the shop right doctrine in patent law. Under this doctrine, an 
employee-author would remain the legal author and copyright owner 
of works created within the scope of employment while the employer 
would have the right to use the works for its own business purposes.’ 
This proposal is not likely to get far in Congress because it already 
was considered and rejected during the 1965 hearings on the revision 
of the Act.** Congress believed that the shop right alternative to the 
work for hire doctrine would be impractical in the case of composite 
works with numerous authors. In addition, many thought it would lead 
to confusion among future users who would be uncertain whether they 
should negotiate for the copyright with the employer or with the 
individual author. Whatever their validity, these objections remain an 
impediment to the eventual adoption of a shop right doctrine in copy- 
right.%9 

Another suggestion is to interpret the work for hire provision to 
exclude ‘‘professional’’ employees.*® The British version of the work 





35. See, e.g., UNIVERSITY OF CHICAGO PREss, THE CHICAGO MANUAL OF STYLE § 4.29 fig. 
4.2 (13th ed. 1982) (standard publishing agreement). 

36. Standing was the dispositive issue in Williams, 78 Cal. Rptr. 542, and Weinstein, 
811 F.2d 1091. 

37. See Dreyfuss, supra note 19, at 639; DuBoff, supra note 5, at 34-35; VerSteeg, 
supra note 29, at 410-411. 

38. Copyright Law Revision: Hearings on H.R. 4347, H.R. 5680, H.R. 6831, and H.R. 
6835, Before Subcomm. No. 3 of the Comm. on the House Judiciary, 89th Cong., 1st 
Sess. 271-72 (1966); H.R. Rep. No. 1476, 94th Cong., 2d Sess. 121 (1976). See also 
DuBoff, supra note 5, at 22-23, who notes that the proposal, which was offered by the 
Composer and Lyricists Guild, differed from the shop right doctrine in patent law in that 
it required the employee to refrain from authorizing others to use the work in a way that 
would compete with the employer’s business. 

39. DuBoff, supra note 5, at 35. 

40. Simon, supra note 12, at 510. 
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for hire doctrine includes a judicially created exception for professionals 
based on labor law principles.*? Unlike employees under ‘‘contract of 
service,’’*? British professionals retain the copyrights to their works, 
unless, like journalists, they are hired specifically to write. The theory 
is that professionals work more independently than regular employees, 
and the works they create for their employers are not necessarily 
integrated into the employers’ businesses.** 

Even proponents of this solution concede, however, that such an 
interpretation is directly at odds with the plain language of the statutory 
definition of works ‘‘made for hire.’’** Accordingly, one scholar rec- 
ommends an amendment to the statute specifically tailored to exempt 
works ‘‘prepared by an employee whose principal duties are to teach 
and lecture to students of the employer.’’** Given the compromises 
among professional interest groups that were required to adopt the work 
for hire provision initially,“* Congress likely could not consider seri- 
ously a proposal affecting only one class of creative employees without 
some heated controversy to spark the debate. 

The only practical way to ensure that professors own their own 
copyrights is by contract—that is, to include a reservation of copyright 
in each professor’s employment contract. However, this would alter 
neither the status of the work as a work made for hire nor the status 
of the university as ‘‘author,’’ because of the language of § 201(b) of 
the Copyright Act.*’ Instead, the written agreement would assign rights 
in the work to the professor. 





41. See id. at 500-501 (summarizing the British equivalent to the work for hire 
doctrine). 

42. The inquiry into whether a work was prepared under ‘‘contract of service’’ is 
analogous to the issue of whether a work was created by an employee within the scope 
of employment under United States law. Id. at 500. 

43. DuBoff, supra note 5, at 35. 

44. Simon, supra note 12, at 511. 

45. DuBoff, supra note 5, at 35. 

46. H.R. Rep. No. 1476, supra note 38, at 121. See generally WiLLIAM F. Patry, 
LATMAN’S THE CopyriGHT LAW 117-125 (6th ed. 1986). 

47. 17 U.S.C. § 201(b) provides: 

In the case of a work made for hire, the employer . . . is considered the author 
for purposes of this title, and, unless the parties have expressly agreed otherwise 
in a written instrument signed by them, owns all of the rights comprised in 
the copyright. 

Because of the placement of the phrase, ‘‘unless . . . agreed otherwise’’ in the second 
clause of the sentence, § 201(b) creates an irrebuttable presumption that the employer 
shall be considered the author ‘‘for purposes of this title,’’ regardless of any agreement 
to the contrary. The language of the statute is ambiguous, however, about whether the 
parties may agree that the employee’s works will not be characterized as works made 
for hire. The legislative history indicates that Congress did not intend for employees to 
be able to alter the status of their creative work product as ‘‘made for hire.’’ Copyright 
Law Revision: Hearings on H.R. 4347, H.R. 5680, H.R. 6831, and H.R. 6835 before the 
Subcomm. on Courts, Civil Liberties, and the Administration of Justice of the House 
Judiciary Comm., 89th Cong., 1st Sess. 148-149 (1965); see PaTRy, supra note 46, at 120- 
ze at 
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The continued status of the work as made for hire adversely affects 
the value of the copyright in several ways. The duration of copyright 
often is shorter for works made for hire.** In addition, under § 203 of 
the 1976 Act, individual authors may terminate transfers of copyright 
rights after thirty-five years.*° This provision, however, does not apply 
to works made for hire. The work for hire status also may deny 
employee-authors renewal rights to their works. Renewal rights in works 
by individual authors vest either in the author or in the author’s 
statutorily defined heirs. For works made for hire, however, renewal 
rights vest in the copyright owner at the time of renewal.*° Unless 
employee authors obtain copyright by assignment before the end of the 
first twenty-eight year copyright term, they will not be entitled to 
renewal rights. Thus, employee authors may be denied the ‘‘second 
bite of the apple’’ that individual authors are allowed under both the 
renewal and termination provisions of the Copyright Act. Scholarship, 
by definition, is the very type of innovative work that these provisions 
were meant to reward.*' Work that is truly on the vanguard of schol- 
arship is likely to increase in value as the author’s reputation grows 
and the public comes to appreciate his or her expressive genius. 
Consequently, even if professors could bargain successfully for copy- 
right rights to their works, they still would be denied certain valuable 
rights of authorship that are afforded to other authors. 

In sum, the solutions offered by the various commentators are un- 
satisfactory. Proposals to amend the statute not only are likely to fail, 
they also are not helpful to those facing present legal battles. Contractual 
solutions require bargaining power as well as knowledge of the law, 
both of which professors usually lack at the inception of employment. 
Moreover, neither solution would put professors in as good a position 
as they would be if the work for hire provision did not apply. Forceful 
arguments are needed to explain why the provision could not be 
interpreted to include professors’ scholarly works. 


II. STATUTORY ANALYSIS 


Whether professors’ scholarly works are made for hire depends on 
whether they are ‘‘prepared by an employee within the scope of his or 





48. Copyright duration for individual authors is the life of the author plus fifty years. 
17 U.S.C. § 302(a) (1988). The duration for works for hire is seventy-five years from date 
of first publication, or 100 years from the date of creation, whichever is shorter. Id. § 
302(c). Thus, assuming the average life expectancy is seventy-five years, the copyright 
in works created by an individual author before his or her fiftieth birthday is likely to 
last longer than the seventy-five year copyright of ‘‘works for hire’’. 

49. Id. § 203. 

50. See id. § 304. The renewal provision, it should be noted, affects only works 
published before 1978 that are still in their first term of copyright. 

51. H.R. Rep. No. 2222, 60th Cong., 2d Sess. 14 (1909); H.R. Rep. No. 1476, supra 
note 38, at 124. 
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her employment.’’*? As noted previously, several scholars have con- 
cluded that professors’ scholarly works are not made for hire within 
the meaning of the statute.** The Supreme Court’s recent decision in 
Community for Creative Non-Violence v. Reid,** supports this position, 
even though it does not directly deal with the scope of employment 
issue, which is at the crux of the problem in the academic context. 


A. The Agency Law Standard 


In Reid, the Supreme Court held that the phrase ‘‘employee within 
the scope of employment’’ is to be interpreted with reference to the 
common law of agency.** At issue was whether Reid, a sculptor, was 
an employee of the Community for Creative Non-Violence (CCNV), a 
nonprofit advocacy group for the homeless, or whether he was an 
independent contractor. Reid had agreed to sculpt a modern nativity 
scene depicting a homeless couple with their newborn child huddled 
over a steam grate. CCNV conceived the idea and closely supervised 
the construction of the sculpture. CCNV also constructed the steam 
grate pedestal that would spew forth steam to swirl around the figures. 
Reid agreed to donate his time, and CCNV compensated him only for 
materials and expenses. 

The Supreme Court held that the sculpture was not made for hire 
because Reid was not an employee of CCNV. The Court explained, ‘‘In 


determining whether a hired party is an employee under the general 
common law of agency, we consider the hiring party’s right to control 
the manner and means by which the product is accomplished.’’** The 
Court went on to list a variety of factors that go into the determination: 


Among the other factors relevant to this inquiry are the skill 
required; the source of the instrumentalities and tools; the location 
of the work; the duration of the relationship between the parties; 
whether the hiring party has the right to assign additional projects 
to the hired party; the extent of the hired party’s discretion over 
when and how long to work; the method of payment; the hired 
party’s role in hiring and paying assistants; whether the work is 
part of the regular business of the hiring party; whether the hiring 





52. 17 U.S.C. § 101 (1988). 

53. See sources cited supra note 29. 

54. 490 U.S. 730, 109 S. Ct. 2166 (1989). 

55. Id. at 740-741, 109 S. Ct. at 2173. 

56. Id. at 751, 109 S. Ct. at 2178. The Court specifically rejected the ‘‘right to control’ 
test set forth in Aldon Accessories Ltd. v. Spiegel, Inc., 738 F.2d 548 (2d Cir. 1984). 
The difference between Aldon and Reid is that the Court’s standard in the latter case 
focuses on the hiring party’s right to control the manner and means by which the work 
is created, rather than the right to control the finished product itself. NimMER, supra note 
19, § 5.03 [B][1][al[iii], at 5-21. 











1994] SCHOLARSHIP MADE FOR HIRE 465 


party is in business; the provision of employee benefits; and the 
tax treatment of the hired party. ... No one of these factors is 
determinative. *’ 


B. Applying Agency Principles to the ‘‘Scope of Employment’’ 
Question 


Reid specifically addressed the question of who is an employee. The 
sticky issue in the professors’ situation, however, is not whether they 
are employed by the university, but whether their scholarly works are 
created within the scope of that employment. Nevertheless, agency law 
also should guide the analysis of the scope of employment issue because 
Congress intended standard master-servant principles to apply to both 
questions, as had been the case under the 1909 Act.* 

The common law of agency blurs the distinction between the master- 
servant and scope of employment issues. The key factors in both issues 
include the intent of the parties and the right of the master to control 
the actions of the servant.*® Notably, the ‘‘manner and means’’ test set 
forth in Reid is virtually the same as the test for scope of employment 
in Scherr v. Universal Match Corp.,® the leading case on the issue 
decided under the 1909 Act: 


The essential factor in determining whether an employee created 
his work of art within the scope of his employment as part of his 
employment duties is whether the employer possessed the right 
to direct and to supervise the manner in which the work was 
being performed.* 


Under the common law of agency, an employee’s activity is consid- 
ered to be within the scope of employment if it meets three criteria. 
First, the activity must be motivated, at least in part, by the servant’s 
intent to serve the master’s purposes, and not simply his own. The 
intent of the parties, therefore, is a key factor in determining what 
duties are within the scope of employment. Second, the activity in 
question, if not specifically authorized, must be performed in a manner, 
place, and time that do not vary substantially from that which is normal 





57. Reid, 490 U.S. at 751-752, 109 S. Ct. at 2178-79. 

58. See CopyrRiGHT LAW REVISION PART 3: PRELIMINARY DRAFT FOR REVISED U.S. COPYRIGHT 
Law 273-275 (1964) [hereinafter CopyricHT LAW REVISION ParT 3]. See also PatRy, supra 
note 46, at 119. 

59. See W. EpwarD SELL, AGENCY §§ 95-96 (1975); HAROLD G. REUSCHLIEN & WILLIAM 
A. GREGORY, THE LAW OF AGENCY AND PARTNERSHIP § 52, at 105-07 (2d ed. 1990). 

60. 417 F.2d 497 (2d Cir. 1969). 

61. Id. at 500. 

62. SELL, supra note 59, § 96, at 88. 
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for the particular activity.** Third, ‘‘it must always be shown that as 
to the specific conduct performed, the master had the right to control 
the actions of the servant.’’® 


C. Application of Agency Law to Scholarly Activity 


Typical scholarly activity does not fit all three criteria. Universities 
normally do not have the right to control the manner and means by 
which professors create scholarly works. To be sure, some of the factors 
enumerated in Reid point toward finding the requisite degree of control. 
For example, universities are ‘‘in business’’ in the sense that they offer 
educational services in exchange for a fee, and scholarship is a part of 
the regular business of the university. Professors usually are paid regular 
salaries and receive employee benefits. In addition, universities often 
make ‘‘instrumentalities and tools’’ available to professors in the form 
of library privileges, office supplies, computers, secretarial services and 
research assistants. These indicia of control led some scholars to con- 
clude, prior to the Court’s decision in Reid, that professors’ works are 
works made for hire.® 

On the other hand, professors, by definition, are highly skilled in 
their fields. They often work at home with their own equipment and 
have broad discretion over when and how long to work. Most impor- 
tantly, universities generally do not assign scholarly articles to profes- 
sors, and it is doubtful whether they could do so without also invading 
a professor’s academic freedom.® Although academic freedom is not a 
constitutional right that bars a university from directing or controlling 
faculty research,®’ a university may incorporate an academic freedom 
policy statement into its faculty contract.® In the absence of an express 





63. Id. 
64. Id. at 88-89; REUSCHLEIN & GREGORY, supra note 59, at 102. 
65. See DuBoff, supra note 5, at 31-34; Simon, supra note 12, at 502-505. These 
writers’ views also were based on the fact that the university exercises control over the 
quality and quantity of faculty output. As noted above, the Supreme Court specifically 
rejected this test in Reid, 490 U.S. 730, 109 S. Ct. 2166 (1989). See supra note 56 and 
accompanying text. The focus now is on the right to control the creative activity itself, 
rather than on the right of the hiring party to approve or veto the final product. 
66. See Gorman, supra note 31, at 31; Dreyfuss, supra note 19, at 597. Notable 
exceptions to this analysis of ‘‘typical’’ scholarly activity include works created under a 
special contract or grant from the university. Such works could be considered ‘‘within 
the scope of employment’”’ if the agreement between the university and professor is clear 
that the project is assigned by, and is to be done for, the university. 
67. See infra text accompanying notes 118-121. 
68. See, e.g., GEORGE WASHINGTON UNIVERSITY, FACULTY CopE i (1986) (amended Oct. 
15, 1987). The faculty code provides: 
A faculty member shall enjoy freedom of expression. In the classroom, a faculty 
member’s exposition shall be guided by requirements of effective teaching, 
adherence to scholarly standards, and encouragement of freedom of inquiry 
among students. In speaking and writing outside the University, a faculty 
member shall not attribute his personal views to the University. 

The code is incorporated by reference into faculty contracts. 
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provision, academic freedom often may be implied as a material element 
of the employment relationship. In either case, a university’s right to 
control the production of faculty scholarship would be circumscribed 
by contract. 

Custom in academia also excludes scholarly works from the scope of 
employment for copyright purposes. As Judge Posner noted in Hays v. 
Sony Corporation of America, ‘‘[T]he universal assumption and practice 
was that, in absence of an explicit agreement as to who had the right 
to copyright[,] such writing belonged to the teacher rather than to the 
college or university.’’®’ Insofar as custom plays a role in determining 
the intent of the parties to an employment contract,” it defines, at least 
in part, what professors are hired to do.”? Thus, the longstanding 
assumption that professors own the copyrights to their works is evi- 
dence that the parties do not consider the creation of copyrightable 
works of authorship to be within the scope of employment. 

The work for hire provision itself provides an additional basis for 
concluding that the creation of scholarly works is not within the scope 
of employment. Section 201(b) of the Copyright Act states that the 
‘‘employer or other person for whom the work was prepared”’ shall be 
considered the author of a work made for hire.”? The language of this 
section is somewhat ambiguous because it is not clear whether ‘‘for 
whom the work was prepared’’ modifies ‘‘employer’’ or just ‘‘other 
person.’’ However, the legislative history of the work for hire definition 
as it relates to employees indicates that Congress had in mind works 
created within the master-servant relationship.”* Since works created 
within the scope of employment are, by definition, prepared for the 
employer under the common law of agency,” it is reasonable to con- 
clude that Congress meant the ‘‘for whom’’ language in § 201(b) to 
refer to both employers and other people, such as those hiring inde- 
pendent contractors.” 

To interpret § 201(b) as requiring an employee’s works to be prepared 
for the employer in order to be characterized as works made for hire 
would comport with the legislative history of the 1976 Act as a whole. 
Congress intended the work for hire provision to be construed in the 
same way as the definition for a work of the United States Government.”¢ 





69. 847 F.2d at 416. This practice may not always have been as universal as Posner 
suggests. According to one source, The University of Chicago, where Posner himself 
taught prior to joining the federal bench, at one time had a policy of retaining faculty 
copyrights. See Simon, supra note 12, at 496. 

70. RESTATEMENT (SECOND) OF Contracts §§ 3, 202(5), 223 (1981). 

71. Reichman, supra note 11, at 675. 

72. 17 U.S.C. § 201(b) (1988) (emphasis added). 

73. COPYRIGHT LAW REVISION PaRT 3, supra note 58, at 273-275. 

74. SELL, supra note 59, § 96, at 88. 

75. See Hays, 847 F.2d at 416. 

76. H.R. Rep. No. 1476, 94th Cong., 2d Sess. 58 (1976). 
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‘‘A work of the United States Government’’ is a work ‘‘prepared by an 
officer or employee of the United States Government as part of that 
person’s official duties.’’”? Courts have interpreted this term to mean 
that a work must be created either for the Government’s use or at the 
direct request of the Government.” If the work for hire provision is to 
be interpreted the same way, then a work created by an employee will 
not be a work made for hire unless it is prepared at the instance of the 
employer, or with some intention on the part of the employee that the 
work be for the employer, and not merely to serve the employee’s own 
purposes. 

Some commentators argue that scholarship is produced at the uni- 
versity employer’s instance because the duty to publish is implicit in 
professors’ employment agreements.”? However, the creation of schol- 
arly works is not a present employment obligation. The failure to 
produce scholarship would not be grounds for dismissal prior to the 
expiration of the contract period. The adage ‘‘publish or perish’’ merely 
sums up the understanding that a professor’s scholarly productivity 
will be a factor in determining whether the professor will be rehired 
in the future. Thus, the real motivating force behind a professor’s 
scholarly efforts is the potential for future employment. To be sure, 
many professors also are motivated by the sincere desire to contribute 
to the advancement of their respective disciplines,*° but the achievement 
of that purpose also serves to enhance a professor’s reputation and 
thereby increases the professor’s value in the marketplace. In this 
respect, reputational interests, not contractual obligations, are the sine 
qua non of a professor’s urge to create innovative works that conform 
to professional standards. 

In sum, professors’ scholarly works should not be considered works 
made for hire within the meaning of the statute. Even though univer- 
sities evaluate faculty publications to determine whether professors 
should be granted tenure, the institutions generally cannot control the 
specific scholarly activities of their faculty members without violating 
the academic freedom privileges that are either expressed or implied 
in many faculty contracts. The established custom of faculty copyright 
ownership is in accord with this principle. Furthermore, since profes- 
sors do not create scholarly works for the universities that hire them, 
but rather to advance their own interests, their scholarship does not fit 
the intended meaning of a work made for hire. 


III. CONSTITUTIONALITY OF APPLYING THE WORK FOR HIRE DOCTRINE TO 
ACADEMIC WORKS UNDER THE COPYRIGHT CLAUSE 


Even if professors’ scholarly activities are considered to be within 
the scope of employment, the work for hire provision should not apply 





77. 17 U.S.C. § 101 (1988). 

78. See John O. Tresansky, Copyright in Government Employee Authored Works, 30 
CaTH. U. L. REv. 605, 615 (1981). 

79. DuBoff, supra note 5, at 32; Simon, supra note 12, at 502. 

80. See Dreyfuss, supra note 19, at 605. 
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to scholarship because Congress does not have the power under the 
Copyright Clause of the United States Constitution to vest copyright in 
a non-author where the effect would be to reduce the incentive to 
create. The Constitution gives Congress the power, ‘“To promote the 
Progress of Science ... by securing for limited Times to Authors... 
the exclusive Right to their ... Writings.’’** Congress may have the 
power to secure rights of authorship in an employer who is the ‘‘mo- 
tivating force’’ behind the creative activity because this would be 
consistent with the purpose of copyright.*? Indeed, this interpretation 
of Congressional power justifies the enactment of the work for hire 
provision, which does vest copyright ownership in a party other than 
the actual creator of the work. However, to endow some other party 
who is neither the creator nor the motivating force with rights of 
authorship is outside Congress’ constitutional mandate. 


A. The Importance of Authorship 


Granting Congress the power to vest copyright ownership in authors 
was a deliberate choice of the Framers.** Copyright began as a response 
by the English Crown to the development of the printing press. Origi- 
nally, copyright was a monopoly conferred upon printers who were 
required to register a work in order to obtain the right to make copies 
of it. Copyright thus was a means by which the Crown could censor 
seditious publications.“ 


By the time the Statute of Anne was adopted in 1709, copyright had 
been criticized widely, not only as a means of official censorship,® but 
also because it was unfair to authors.** The Statute of Anne allowed 
licensed printers to retain exclusive rights to existing texts, but granted 
the copyright in new works to authors. The statute’s stated purpose 
was ‘‘for the Encouragement of Learned Men to compose and write 
useful books.’’®’ 





81. U.S. Const. art. I, § 8, cl. 8. 

82. Professor Nimmer succinctly stated the principal rationale underlying copyright 
law: ‘‘[Tjhe limited monopoly of copyright is predicated upon the dual premises that 
the public benefits from the creative activities of authors and that the copyright monopoly 
is a necessary stimulus to the full realization of such creative activities.’’ NIMMER, supra 
note 19, § 1.10[{B][1], at 1-71. 

83. Pierre N. Leval & Lewis Liman, Are Copyrights for Authors or Their Children?, 
39 J. Copyricut Soc’y 1, 4 (1991). 

84. See BENJAMIN KAPLAN, AN UNHURRIED VIEW OF COPYRIGHT 2-6 (1967). 

85. See JOHN MILTON, Areopagitica (1644), in COMPLETE POEMS AND MAJOR PROSE 716 
(Merritt Y. Hughes ed., 1957). 

86. The preamble to the Statute of Anne notes: 

Printers, Booksellers and other Persons have of late frequently taken the liberty 
of printing, reprinting, and publishing or causing to be printed, reprinted, and 
published Books and other Writings without the Consent of Authors or Pro- 
prietors of such Books and Writings to their very great Detriment and too ofter 
to the ruin of them and their Families. 
Statute of Anne, 8 Anne, c. 19 (1709). 
87. Id. 
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The controversy that gave rise to the Statute of Anne formed the 
basis for the Framers’ decision to carefully limit Congress’ power to 
grant statutory monopolies for works of authorship. The need to secure 
copyright in authors in order to promote the advancement of knowledge 
was apparent, but so was the danger that copyright could be used to 
curtail free and open dialogue. The Copyright Clause represents the 
Framers’ view that giving authors the exclusive right to disseminate 
and exploit their works was the best way to encourage them to share 
their knowledge. Accordingly, ‘‘the Supreme Court has repeatedly 
emphasized that authorship is the source of copyright and that the 
protection of creative, intellectual or aesthetic labor is the sole justifi- 
cation of the copyright estate.’’®* 


B. Creative Spark: The Sine Qua Non of Authorship 


In Feist Publications, Inc. v. Rural Telephone Service Co.,*° the 
Supreme Court confirmed that the meaning of authorship has a consti- 
tutional dimension that cannot be wholly divorced from the actual 
creation of a work. Copyright protects only ‘‘original works of author- 
ship,’’®° and the author of a work is ‘‘he to whom anything owes its 
origin; originator; maker.’’®' In the past, the Supreme Court described 
the originality requirement as a minimal hurdle to copyright protec- 
tion,*? entailing only independent creation—not novelty or subjective 
aesthetic value.** Feist makes clear that ‘‘originality is a constitutional 


requirement,’’** but explains that originality requires not only inde- 
pendent creation, but also ‘‘some creative spark.’’*® Since ‘‘copyright 
assures authors the right to their original expression,’’** and since some 
minimum level of creativity is required for a work to be original, it 
follows that one cannot be an author for copyright purposes without 





88. Leval & Liman, supra note 83, at 5 (emphasis in original). 

89. 499 U.S. 340, 111 S. Ct. 1282 (1991). 

90. 17 U.S.C. § 102 (1988 & Supp. V 1993). 

91. Feist v. Rural Tel., 499 U.S. at 346, 111 S. Ct. at 1288 (citing Burrow-Giles 
Lithographic Co. v. Sarony, 111 U.S. 53, 58, 4 S. Ct. 279, 291 (1884)). 

92. Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 23 S. Ct. 289 (1903). 

93. Alfred Bell & Co., v. Catalda Fine Arts, Inc., 191 F.2d 99, 103 (2d Cir. 1951) 
(‘‘Originality in this context ‘means little more than a prohibition of actual copying.’’’); 
Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 54 (2d Cir. 1936), cert. denied, 
298 U.S. 669, 56 S. Ct. 835 (1936) (‘‘Borrowed the work must indeed not be, for a 
plagiarist is not himself pro tanto an ‘author’; but if by some magic a man who had 
never known it were to compose anew Keats’s Ode on a Grecian Urn, he would be an 
‘author,’ and, if he copyrighted it, others might not copy that poem, though they might 
of course copy Keats’s.’’) 

94. Feist, 499 U.S. at 346, 111 S. Ct. at 1288. 

95. Id. at 345, 111 S. Ct. at 1287. See Paut GOLDSTEIN, CopyRIGHT § 2.2.1, at 10 
(Supp. 1991). Professor Goldstein notes that the Court’s opinion links creativity to 
originality in no fewer than sixteen places. Id. at 12, n.16c. 

96. Feist, 499 U.S. at 349, 111 S. Ct. at 1290 (emphasis in original). 
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providing some creative spark that brings the work to light.°’ Thus, 
Feist reestablished the connection between authorship and creativity 
that was missing from copyright analysis ever since the Court rejected 
aesthetic merit as a test for copyrightability in Bleistein v. Donaldson 
Lithographing Co.% 


C. Employers as ‘‘Authors’’ under the Work for Hire Provision 


The work for hire provision in the Copyright Act appears to be at 
odds with the constitutional requirement that copyright be secured only 
to authors.*® Courts have found, however, that the work for hire doctrine 
is constitutional because the employer’s rights either are derived from 
the rights of the creative employee or stem from the employer’s own 
independent creative contribution.’ Nevertheless, as Judge Friendly 
noted in a frequently cited dissenting opinion: 


Art. I, sec. 8, authorizes only the enactment of legislation securing 
‘‘authors’’ the exclusive right to their writings. It would thus be 





97. The Supreme Court also has held: 

{An author] is the person who effectively is as near as he can be, the cause of 

the picture which is produced, that is, the person who has superintended the 

arrangement, who has actually formed the picture by putting persons in position 

and arranging the place where the people are to be. 
Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 61, 4 S. Ct. 279, 282 (1884). 
‘{T]}he main thrust of the above quotation seems to suggest that the person closest to 
the actual creative process is to be regarded as the author.’’ NimMeER, supra note 19, § 
1.06[C], at 1-44.32(7). 

98. 188 U.S. 239, 23 S. Ct. 298 (1903). See GoLDsTEIN, supra note 95, § 2.2.1, at 11. 
At issue in Bleistein was whether a poster advertising ‘“The Great Wallace Shows”’ circus 
was subject to copyright protection. The Court rejected the arguments that the banality 
of the illustration and the commercial purpose of the work made it unworthy of protection. 

99. Professor Nimmer believes that the work for hire provision passes constitutional 
muster because § 201(b) of the Copyright Act allows the parties to agree otherwise as to 
the ownership of copyright rights. Thus, all Congress has done is create an implied 
assignment of copyright from the employee author to the employer that may be undone 
by the express will of the parties. Even though the parties cannot otherwise agree that 
the employee will be considered the author under the 1976 Act, the legal consequences 
that arise as a result of the work’s status as a work made for hire do not favor the 
employer over the employee. ‘‘They go rather to the copyrightability of the work, and 
to the term of protection.’’ NimMeER, supra note 19, § 1.06[C], at 1-44.32(9). In this regard, 
Nimmer diminishes the impact on the value of the copyright resulting from the unalterable 
status of the work as one made for hire. Even if the employee can bargain for the 
copyright, he is still denied the full rights of authorship that are granted to other authors. 
See supra text accompanying notes 47-51. 

100. Picture Music, Inc. v. Bourne, Inc., 457 F.2d 1213, 1216 (2d Cir.) cert. denied, 
409 U.S. 997, 93 S. Ct. 320 (1972); Schmid Bros., Inc. v. W. Goebel Porzellanfabrik KG., 
589 F. Supp. 497, 503 (E.D.N.Y. 1984) (‘‘The Constitution ... authorizes grants to 
‘authors’ and not to their employers. An author may, of course, assign to her employer 
her rights to exploit the work. But an employer, to be regarded as an ‘author,’ must 
make some significant contribution to the work. The Constitution could hardly have 
contemplated that mere employment was enough.”’’) 
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quite doubtful that Congress could grant employers the exclusive 
right to the writings of employees regardless of the circum- 
stances.’ 


Judge Friendly argues that the work for hire provision is consistent 
with the Copyright Clause ‘‘where the employer in fact tells the em- 
ployee pretty much what to do,’’ because in such circumstances, ‘‘the 
creativity can be said to be primarily the employer’s.’’*°*? His argument 
is consistent with the Supreme Court’s holdings in both Reid’ and 
Feist. Together, these cases can be read to stand for the proposition 
that Congress cannot vest rights of authorship under the Copyright 
Clause in an employer who was not a motivating factor without which 
the work would not have been created. However, when the employer 
is the ‘‘motivating factor in producing the work and inducing its 
creation ... he may be considered a type of author.’’** For example, 
most individuals would not undertake to write a personnel policy 
manual for a particular organization unless they were employed to do 
so by that organization. The employer should obtain rights of authorship 
to such works because the employer’s impetus is the sine qua non of 
the works’ creation. 

In the typical employer-employee context, the work for hire doctrine 
is justified further because a transfer of copyright to the employer could 
be implied fairly in the employment agreement. Employees would be 
unjustly enriched if they were compensated for their time and effort, 
and were able to retain copyright rights in the works as well. For this 
reason, the parties generally expect that the employer will own the 
copyright to the completed work.’> Moreover, the employee has the 
opportunity to decline the employment offer or to strike a different 
bargain if the implied agreement is not satisfactory.‘ Thus, in most 
cases, the work for hire provision creates a statutory presumption that 
is consistent with the parties’ mutual understanding. 

For these reasons, the work for hire provision generally is consistent 
with the Copyright Clause. Employers often are the motivating factor 





101. Scherr v. Universal Match Corp., 417 F.2d 497, 502 (2d Cir. 1969) (Friendly, J., 
dissenting). 

102. Id. 

103. 490 U.S. 730, 109 S. Ct. 2166 (1989). In Reid, the Court held that the work for 
hire doctrine applies only when the hiring party has a ‘‘right to control the manner and 
means by which the product is accomplished.’’ See supra note 56 and accompanying 
text. The ‘‘manner and means’’ test requires that the hiring party be in a position to tell 
the employee ‘‘pretty much what to do,’’ as Friendly suggested. 

104. Dennis Angel & Samuel W. Tannenbaum, Works Made for Hire Under S.22, 22 
N.Y.L. Sco. L. REv. 209, 219 (1976). 

105. Id. at 213. 

106. As noted previously, 17 U.S.C. § 201(b) only creates the presumption that the 
employer will own the copyright. The parties may agree otherwise that the employee 
will own the copyright to works he or she creates within the scope of employment. 
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without which the work would not have been created, either because 
‘“‘the employer in fact tells the employee pretty much what to do,’’” 
or because a transfer of copyright can be implied fairly in the terms of 
employment. In either case, the employer provides the spark that brings 
the work to light. As applied in the usual employment situation, the 
doctrine also promotes the progress of science by giving employers a 
financial incentive to invest in the production of creative works. Since 
the employer usually bears all the financial burdens involved in creating 
new works, the employer also should reap the potential benefits. 


D. Authorship and the Academic Employment Context 


The justifications for applying the work for hire doctrine in the 
typical employment situation do not exist in the university context, 
however. The university employer generally is neither the motivating 
factor nor the creative spark behind the creation of professors’ works. 
The publication requirement for tenure or contract renewal may con- 
tribute a sense of urgency to a nontenured professor’s creative energies, 
but it is not the sine qua non of scholarly productivity. If it were, 
tenured professors would have no motivation to continue to write and 
publish. As discussed previously, the driving force behind scholarly 
creativity is the professor’s own interest in enhancing his or her pro- 
fessional reputation.’ The university does not have the right either to 
define the content of the work or to control the manner and means in 
which it is created. Consequently, the role of the university in the 
creation of professors’ works lacks even the minimal level of creative 
input necessary to be considered authorship. 

An intent to assign copyright also cannot fairly be implied from the 
context of the employment relationship. As the court noted in Williams 
v. Weisser,’*® both professors and universities have assumed that copy- 
right in scholarly works belongs to professors for at least as long as 
the work for hire doctrine has been recognized in other employment 
contexts.° Hence, the implied assignment justification for the work 
for hire provision does not ring true when applied to the special 
university/professor relationship.’ 

Furthermore, university ‘‘authorship’’ of professors’ works would not 
promote ‘‘the Progress of Science.’’ To the contrary, it would create a 
disincentive for professors to create works of scholarship since it would 

reduce the economic motivation to create and would impede the dis- 





107. Scherr, 417 F.2d 497, 502 (2d Cir. 1969) (Friendly, J., dissenting). 

108. See supra text accompanying notes 79-80. 

109. 78 Cal. Rptr. 542, 548-550 (Cal. Ct. App. 1969). 

110. The Supreme Court implicitly recognized an employer’s copyright in a work 
created by its employees in Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 23 
S. Ct. 298 (1903). 

111. See supra text accompanying note 105. 
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semination of scholarly works. Professors would need permission from | 
the university either to publish or to authorize others to use their own 
works, creating an unnecessary bureaucratic hurdle. They also would 
lose the ability to control the university’s use or adaptation of their 
works, which potentially could result in a gradual diminution of the 
quality of scholarly productivity." 

Thus, the work for hire provision of the Copyright Act is consistent 
with the Copyright Clause insofar as it applies to employers that are 
the ‘‘motivating force’’ that gives rise to the work’s creation. If applied 
to professors, however, the work for hire provision would neither secure 
copyright rights to authors nor ‘‘promote the Progress of Science.’’ To 
construe the work for hire doctrine to include professors would put the 
provision outside the scope of Congress’ constitutional powers. Such a 
construction, therefore, cannot be presumed to be what Congress in- 
tended. 


IV. First AMENDMENT IMPLICATIONS 


Even if vesting rights of authorship in university employers is within 
the power of Congress under the Copyright Clause, the work for hire 
provision, as applied in this context, nonetheless violates the First 
Amendment rights of professors. Professor Dreyfuss acknowledges that 
this objection would add ballast to the argument that the doctrine 


should not be applied to professors; however, she dismisses the First 
Amendment argument as ‘“‘likely to be poorly received by the courts 
... [because] ... control over work does not, of itself, limit an 
academic’s prerogatives to continue to set down her thoughts or to 
speak out.’’' In fact, there appears to be widespread agreement that 
all of the exceptions built into the copyright law, such as the fair use 
and idea/expression merger doctrines, adequately protect free speech 
rights.1" 





112. As Professor Dreyfuss noted, the work for hire doctrine places control of the work 
in the hands of the party who is not likely to exploit it in a way that maximizes its 
social utility, if social utility of a creative work is to be measured in terms of quality 
and not just by raw output. Slavish attention to the demands of the public will inhibit 
creativity and will result in works intended to appeal to the broadest possible audience, 
rather than in high quality works on the cutting edge of scholarship for which there 
would be little market. Dreyfuss, supra note 19, at 605-609. 

113. Id. at 600. 

114. The prevailing view is that copyright law generally does not abridge free speech 
because it protects only an author’s expression, and not the underlying facts or ideas. 
Thus, it does not restrain others from communicating ideas or concepts embodied in 
copyrightable works. See Harper & Row, Publishers, Inc. v. Nation Enter., 471 U.S. 539, 
560, 105 S. Ct. 2218, 2230 (1985) (holding that First Amendment protection is ‘‘already 
embodied in the Copyright Act’s distinction between copyrightable expression and 
uncopyrightable fact and ideas’’); Zacchini v. Scripps-Howard Broadcasting Co., 433 U.S. 
562, 577, 97 S. Ct. 2849, 2858 (1977) (noting in dicta, ‘‘{T]he Federal District Courts 
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A. Academic Freedom and the First Amendment 


Dreyfuss overlooks another aspect of the First Amendment argument 
to which others have alluded, but which has not been explained 
adequately: the notion that principles of academic freedom should 
somehow create a ‘‘professors’ exemption’’ from the application of the 
work for hire doctrine.1’* The idea that a university might own the 
fruits of its faculty’s intellectual labors rubs against the common un- 
derstanding of academic freedom. Professors typically claim academic 
freedom as a shield against interference by administrators in academic 
or political activities.1** The prospect of a university using the copyright 
law to stifle unorthodox or politically incorrect speech strikes at the 
very heart of First Amendment values. Indeed, the Supreme Court has 
recognized that academic freedom is a ‘‘special concern of the First 
Amendment.’’’”” If greater First Amendment interests are at stake in 
the context of academic speech, it seems logical to conclude that a 
university controlling the content and dissemination of a professor’s 
writings would be inconsistent with the First Amendment. 

Unfortunately, a professor’s claim to academic freedom has not been 
recognized as a constitutional right. This may seem surprising, given 
the soaring praise the Court has showered on academic freedom over 
the years.’"® Nevertheless, constitutional academic freedom is limited 





have rejected First Amendment challenges to the federal copyright law on the ground 
that ‘no restraint [has been] placed on the use of an idea or concept.’’’); Hearst Corp. v. 
Stark, 639 F. Supp. 970, 977 (N.D. Cal. 1986) (‘‘This court has been unable to find any 
case in which the U.S. Supreme Court, or indeed any other federal court, has invalidated 
any section of the Copyright Act on First Amendment grounds.’’). The fair use doctrine, 
codified at 17 U.S.C. § 107, specifically allows others to use copyrighted works when 
the speech value of such use outweighs the economic or privacy interests of the copyright 
owner. See Time, Inc. v. Bernard Geis Assocs., 293 F. Supp. 130 (S.D.N.Y. 1968) 
(holding that the publication of still images from the Zapruder film of the assassination 
of President Kennedy in a book about the incident did not infringe the copyright). See 
generally NIMMER, supra note 19, § 1.10, at 1-63 to 1-98.4. While Professor Nimmer 
generally agrees with the above position, he also recognizes that ‘‘the demands of the 
First Amendment may require some limitation of copyright.’’ Id. § 1.10[D], at 1-93. 
115. See, e.g., Hays, 847 F.2d 412, 417 (7th Cir. 1988). 
116. Byrne, supra note 1, at 255. 
117. Keyishian v. Board of Regents, 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967). 
118. See, e.g., Sweezy v. New Hampshire, 354 U.S. 234, 250, 77 S. Ct. 1203, 1211- 
12 (1957). The Court stated: 
The essentiality of freedom in the community of American universities is almost 
self-evident. No one should underestimate the vital role in a democracy that is 
played by those who guide and train our youth. To impose any strait jacket 
upon the intellectual leaders in our colleges and universities would imperil the 
future of our Nation. ... Teachers and students must always remain free to 
inquire, to study and to evaluate, to gain new maturity and understanding; 
otherwise our civilization will stagnate and die. 
See also, Shelton v. Tucker, 364 U.S. 479, 487, 81 S. Ct. 247, 251 (1960) (‘‘The vigilant 
protection of constitutional freedoms is nowhere more vital than in the community of 
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to the right of universities to be free from government interference with 
academic decision-making.''® As applied to professors, constitutional 
academic freedom means only that government officials may not punish 
individual faculty members for the political or ideological content of 
their academic speech.'”° It does not mean, then, that professors have 
a constitutional cause of action against university officials for prohib- 
iting faculty from teaching or writing about certain subjects, except 
insofar as the official may be seen as a state actor.'' 





American schools.’’); Keyishian v. Board of Regents, 385 U.S. at 603, 87 S. Ct. at 683 
(‘Our Nation is deeply committed to safeguarding academic freedom, which is of 
transcendent value to all of us and not merely to the teachers concerned. That freedom 
is therefore a special concern of the First Amendment, which does not tolerate laws that 
cast a pall of orthodoxy over the classroom.’’); Healy v. James, 408 U.S. 169, 180-81, 92 
S. Ct. 2338, 2346 (1972) (‘‘The college classroom with its surrounding environs is 
peculiarly the ‘marketplace of ideas,’ and we break no new constitutional ground in 
reaffirming this Nation’s dedication to safeguarding academic freedom.’’); Minnesota 
State Bd. v. Knight, 465 U.S. 271, 104 S. Ct. 1058 (1984). 
119. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978). 
However, even institutional academic freedom ‘‘remains little more than a potential 
constitutional right.’’ Byrne, supra note 1, at 320. It was first recognized as a ‘‘peripheral 
right’ in Griswold v. Connecticut, 381 U.S. 479, 483, 85 S. Ct. 1678, 1681 (1965). The 
Court stated in dicta that ‘‘freedom of the entire university community” is necessary to 
secure the specific freedoms enumerated in the First Amendment. Id. at 482, 85 S. Ct. 
at 1680. This rather vague formulation was fleshed out in Bakke: 
Academic Freedom, though not a specifically enumerated constitutional right, 
long has been viewed as a special concern of the First Amendment. The freedom 
of a university to make its own judgments as to education includes the selection 
of its student body. 
438 U.S. at 312, 98 S. Ct. at 2759 (emphasis added). While Bakke promised a bright 
constitutional future for academic freedom, the scope of this fledgling right was eroded 
somewhat in University of Pa. v. EEOC, 493 U.S. 182, 110 S. Ct. 577. (1990) (EEOC 
subpoena regulation that required disclosure of confidential peer review material upon 
mere showing of relevance did not infringe any First Amendment right of the university). 
The Court expressly declined to define ‘‘the precise contours of any academic-freedom 
rights against governmental attempts to influence the content of academic speech.’’ Id. 
at 198, 110 S. Ct. at 586. 
120. See, e.g., Keyishian v. Board of Regents, 385 U.S. 589, 87 S. Ct. 675 (1967). 
The case involved a challenge to a New York law requiring faculty at state colleges and 
universities to take a loyalty oath certifying that they were not members of the Communist 
Party. Those who refused were subject to dismissal. Although the Court recognized 
academic freedom as a ‘‘transcendent value,’’ it based its holding on other grounds. As 
Professor Byrne observes, 
The Court’s rhetoric praises academic freedom as an institutional right to be 
free from orthodoxy prescribed by the government at large .. . . This focus on 
the protection of the system from government interference can easily be missed 
because the term academic freedom had always signified an individual right 
against any interference by laypersons. 

Byrne, supra note 1, at 298. 

121. The state action doctrine limits judicial scrutiny of academic decisions to those 
of state universities. Professor Byrne explains, ‘‘Despite the general uncertainty about 
the state action doctrine, a rigid rule of application to universities has developed. Faculty 





1994] SCHOLARSHIP MADE FOR HIRE 477 


The constitutional status of individual academic freedom essentially 
comes down to the proposition that a state university is limited as to 
the proper grounds for, and procedures by, which it may punish 
professors for the content of their academic speech. Conversely, a 
private university would not violate its professors’ constitutional rights 
by prohibiting or compelling publication of their scholarly works, as it 
apparently is entitled to do under the work for hire provision of the 
Copyright Act. Although such action undoubtedly would violate prin- 
ciples of academic freedom, academic freedom is not a constitutional 


right that professors can exercise against action taken by a private 
university. 


B. General First Amendment Theory and Academic Speech 


Even if academic freedom alone will not shield professors from the 
work for hire doctrine, this does not mean that either academic freedom 
or the First Amendment are irrelevant to the issue. General First 
Amendment principles protect professors, just as they protect other 
citizens from official government action that burdens or chills speech. '2? 
If academic freedom is truly ‘‘a special concern of the First Amend- 
ment,’’’?? then the judicial enforcement of the work for hire doctrine 
in the academic arena might infringe a professor’s First Amendment 
rights, even though the application of the work for hire doctrine in 
other contexts might not rise to the level of a constitutional violation. 


1. The Burden on Academic Speech 


Although it is clear that the use of the copyright law by a university 
to prohibit a professor from publishing certain works would be a direct 





and students at state universities enjoy extensive substantive and procedural constitutional 
rights against their institutions while faculty and students at private institutions enjoy 
none.’’ Byrne, supra note 1, at 299. 

Even in the state university arena, however, courts will refuse to meddle with academic 
decisions unless a plaintiff can show that an adverse decision was such a ‘‘substantial 
departure from accepted academic norms’”’ that it was not truly based on professional 
criteria. Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 
(1985). The professor who is penalized by the university must be able to prove that 
hostility toward his or her political beliefs was a substantial or motivating factor in the 
decision-making process. See Mount Healthy City Bd. of Educ. v. Doyle, 429 U.S. 274, 
97 S. Ct. 568 (1977) (unanimous holding that a teacher may be fired even if the school 
board’s decision was based in part on conduct protected by the First Amendment as 
long as the board can prove that it would have made the same decision without 
considering the protected conduct); Ollman v. Toll, 518 F. Supp. 1196 (D. Md. 1981), 
aff'd, 704 F.2d 139 (4th Cir. 1983) (decision of state university president, who refused 
to hire Marxist professor to be chair of Department of Government and Politics when 
recommendation sparked public controversy was upheld because the professor’s political 
beliefs were not a substantial or motivating factor in denying the appointment). 

122. Van Alstyne, supra note 4, at 77-81. 

123. Keyishian, 385 U.S. at 603, 87 S. Ct. at 683. 
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restraint on a professor’s speech, the First Amendment is not implicated 
unless the government burdens free expression. Thus, whether the work 
for hire doctrine imposes a burden on academic speech must be ascer- 
tained at the outset. 

The work for hire provision burdens academic speech in two ways. 
First, it makes professors potentially liable for publishing their own 
works. If the university owns the copyright, professors must obtain 
permission from the university to publish their scholarly writings.’ 
Otherwise, publication would infringe the university’s copyright, sub- 
jecting the professor to civil (and possibly criminal) liability. Second, 
the provision creates a financial disincentive to publish works on 
subjects within the professor’s area of expertise.'2° Of course, if this 
were the only constraint, the professor could still write and publish for 
free.12° The First Amendment merely prohibits the government from 
abridging freedom of speech; it does not require the government actively 
to encourage people to speak or to compensate them for their speech. 
However, a law that eliminates a financial incentive to publish can be 
said to ‘‘abridge’’ the freedom to write because it imposes a financial 
burden on the writer’s decision to invest time in uncompensated writing 
rather than in remunerative work. In some cases, the financial burden 
could be sufficient to deter the creation of a work altogether. 


2. The Standard of Review 


Since the work for hire doctrine burdens academic speech, a standard 
must be set to evaluate whether the doctrine is consistent with the First 
Amendment. Three standards of review have emerged from the Supreme 
Court’s recent First Amendment decisions, ranging from a deferential, 
rational basis review to strict scrutiny. 

Under the ‘‘rational basis’’ test, a content-neutral law of general 
applicability that only incidentally burdens speech will be upheld as 
long as it is rationally related to a legitimate government interest. This 
rational basis standard was used in Employment Division, Department 
of Human Resources v. Smith,’?” in which the Court held that an 
Oregon criminal statute prohibiting the use of illicit drugs, including 
peyote, did not violate the free-exercise rights of Native Americans who 





124. It could be argued that professors have the implied authority to act on the 
university’s behalf in authorizing the publication of their own works. However, professors’ 
own representations to publishers belie the assertion that they believe they are acting for 
the benefit of the university when granting publication rights to third parties. See supra 
note 35 and accompanying text. 

125. By automatically vesting ownership of the copyright in employers, the work for 
hire doctrine gives the university, not the professor, the exclusive right to exploit the 
professor’s work. See supra text accompanying notes 7-8. 

126. See supra note 113 and accompanying text. 

127. 494 U.S. 872, 110 S. Ct. 1595 (1990). 
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used peyote in religious rituals. The Court found the law to be a 
generally applicable, religiously neutral regulation in an area related to 
public health and safety—an area that a state legitimately may regulate. 
The mere fact that the law incidentally affects some religious practices 
does not render it invalid under the Free Exercise Clause.’ 

Similarly, in Cohen v. Cowles Media Co.,'*° the Court held that a 
newspaper that published the name of a confidential source could be 
liable under the common law theory of promissory estoppel. Such laws 
of general applicability, which burden protected speech only inciden- 
tally,**° are not subject to strict scrutiny simply because they are applied 
against the press. By way of example, the Court noted that the press 
must comply with copyright laws, antitrust laws, and labor laws, among 
others.13 

An intermediate level of review is applied to conduct-specific laws— 
those laws aimed primarily at specific conduct, but which also inci- 
dentally burden speech. Under the standard enunciated in United States 
v. O’Brien,'*? such a law is valid only if it advances a substantial or 





128. In his opinion for the majority, Justice Scalia notes that this is not a law aimed 
at compelling or prohibiting ‘‘specifically religious activity,’’ such as ‘‘bowing down 
before a golden calf,’’ id. at 878, 110 S. Ct. at 1599, which would be subject to the 
compelling interest inquiry advocated by Justice O’Connor in her concurring opinion. 
Scalia does not explain how to determine what is ‘‘specifically religious activity.” 

O’Connor would apply a compelling interest balancing test to any law that substantially 
burdens the exercise of religiously motivated conduct, requiring the state to justify the 
application of the law by showing that it is narrowly tailored to achieve a compelling 
state interest. Scalia, on the other hand, believes that such a standard would require 
judges to determine which conduct is ‘‘central’’ to the exercise of religious beliefs, and 
which is only peripheral. He notes in dicta, ‘‘It is no more appropriate for judges to 
determine the ‘centrality’ of religious beliefs before applying a ‘compelling interest’ test 
in the free exercise field than it would be for them to determine the ‘importance’ of 
ideas before applying the ‘compelling interest’ test in the free speech field.’’ Id. at 886- 
87, 110 S. Ct. at 1604. 

Scalia’s argument is disingenuous. In practice, the Court routinely distinguishes be- 
tween the importance of ideas. For example, it has declared unequivocally that political 
speech is central to First Amendment concerns, while fighting words and obscene speech 
are not important enough to merit any protection by the First Amendment’s compelling 
interest standard. See Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S. Ct. 766 (1942); 
Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 109 S. Ct. 2829 (1989). See 
also City of Ladue v. Gilleo, 114 S. Ct. 2038, 2045 (1994) (‘‘Ladue’s ordinance covers 
even such absolutely pivotal speech as a sign protesting an imminent governmental 
decision to go to war.’’). 

129. 501 U.S. 663, 111 S. Ct. 2513 (1991). 

130. There was no question of defamation in this case. The name of the confidential 
source was truthful information that was obtained by lawful means. See Smith v. Daily 
Mail Publishing Co., 443 U.S. 97, 103, 99 S. Ct. 2667, 2671 (1979) (holding that the 
publication of truthful information, lawfully obtained, is protected under the First 
Amendment); accord Florida Star v. B.J.F., 491 U.S. 524, 109 S. Ct. 2603 (1989). 

131. Cohen, 501 U.S. at 669, 111 S. Ct. at 2518. 

132. 391 U.S. 367, 376-77, 88 S. Ct. 1673, 1678-79 (1968). O’Brien involved a law 
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important government interest unrelated to the suppression of speech 
and is no more restrictive than necessary to accomplish its purpose. 
Originally conceived as a deferential standard, the O’Brien test has 
been used to invalidate regulations that are not well tailored to the 
purported government interest, particularly those regulations involving 
the cable television industry.'* 

Content-based regulations receive the highest level of review. A 
content-oriented regulation that imposes a direct burden on speech is 
invalid unless it is narrowly tailored and necessary to advance a 
compelling government interest.’** For example, in Simon & Schuster, 
Inc. v. Members of N.Y. State Crime Victims Board, the Supreme 
Court invalidated New York’s ‘‘Son of Sam’’ statute. The law required 
that the royalties from works by accused or convicted criminals that 
describe their crimes be deposited in an escrow account for their victims 
and creditors.‘ The Court held, ‘‘A statute is presumptively inconsis- 
tent with the First Amendment if it imposes a financial burden on 
speakers because of the content of their speech.’’'*” In order to justify 
different treatment of works about a particular subject, the state must 
show both that its regulation is necessary to serve a compelling state 
interest and that it is narrowly drawn to achieve that end. 

Determining which standard should be applied in any particular case 
can be problematic. Laws that impinge upon First Amendment interests 
do not always fall into neat categories. Problems include identifying a 
burden that is incidental or a statute that is content-based. In addition, 
one may legitimately question what differentiates a content-neutral law 
of general applicability that receives the deferential, rational basis 
review under Smith and Cohen from a law primarily aimed at conduct 
that is subject to the O’Brien test.'%* Justice O’Connor has stated, ‘“There 





prohibiting the destruction or mutilation of draft cards which was used to convict those 
protesting the war in Viet Nam who publicly burned their draft cards. The law was 
upheld because the incidental burden on political protest was deemed to be no more 
restrictive than necessary to further the government’s substantial interest in raising an 
army by way of Selective Service. 

133. See, e.g., Century Communications Corp. v. FCC, 835 F.2d 292 (D.C. Cir. 1987) 
(invalidating the FCC’s must-carry regulations). See also Turner Broadcasting Sys., Inc. 
v. FCC, 114 S. Ct. 2445 (1994) (finding that the must-carry provisions of the Cable 
Television Consumer Protection and Competition Act of 1992 withstand the ‘‘heightened 
scrutiny’’ of the O’Brien test). 

134. Burson v. Freeman, 112 S. Ct. 1846 (1992); Simon & Schuster, Inc. v. Members 
of N.Y. State Crime Victims Bd., 502 U.S. 105, 112 S. Ct. 501 (1991). 

135. 502 U.S. 105, 112 S. Ct. 501 (1991) (while Simon & Schuster has been assigned 
a citation in UniTEp STATES REPoRTS, subsequent pagination is not available yet). 

136. 112 S. Ct. at 504-05. The money would be held for five years and would be 
returned to the criminal if the victim or his family did not file a civil action claiming 
damages within that time. 

137. 112 S. Ct. at 508. 

138. The Oregon controlled substance statute in Smith certainly was aimed primarily 
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is nothing talismanic about neutral laws of general applicability or 
general criminal prohibitions.’’*® Even a content-neutral law may bur- 
den protected speech or conduct directly.**° Accordingly, the Court’s 
“free speech cases ... recognize that neutral regulations that affect 
free speech values are subject to a balancing, rather than categorical, 
approach.’’**? 

At least this much of a general rule can be gleaned from a collective 
reading of the above cases: either the O’Brien test or a more rigorous 
review should be used unless a law is generally applicable and only 
incidentally burdens speech. The Court’s decisions generally define an 
incidental burden on speech as one that is not intended by the purpose 
of the regulation.**? Under this view, only statutes that aim to limit 
speech impose direct burdens.'** If the purpose of the statute is ‘‘un- 
related to the suppression of free expression,’’'** any effect on speech 
is characterized as incidental. 

If the ‘‘incidental’’ nature of a First Amendment burden is determined 
by the purpose of the statute, then the key inquiry is whether the law 
is content-oriented or content-neutral.’** However, is not always easy 





at conduct, but the Court declined to examine whether it was well-tailored to advance 
the state’s interest. The Court made no attempt to distinguish O’Brien from this case. 
Indeed, Scalia would do away with the O’Brien test altogether. In his view, there should 
be no intermediate level of scrutiny requiring that an incidental restriction imposed by 
a general law aimed at regulating conduct be justified by an important government 
interest. See Barnes v. Glen Theatre, Inc., 501 U.S. 560, 567, 111 S. Ct. 2456, 2464 
(1991) (upholding Indiana’s public indecency statute banning totally nude dancing). The 
Court since has acknowledged, ‘‘[T]he enforcement of a generally applicable law may or 
may not be subject to heightened scrutiny under the First Amendment.’’ Turner Broad- 
casting Sys., Inc. v. FCC, 114 S. Ct. 2445, 2458 (1994) (applying the O’Brien test to the 
‘‘must carry’’ regulations of the Cable Television Consumer Protection and Competition 
Act of 1992). 

139. See Employment Div. v. Smith, 494 U.S. at 901, 110 S. Ct. at 1612 (O’Connor, 
J., concurring). 

140. See City of Ladue v. Gilleo, 114 S. Ct. 2038, 2045 (1994) (‘‘Although prohibitions 
foreclosing entire media may be completely free of content or viewpoint discrimination, 
the danger they pose to the freedom of speech is readily apparent—by eliminating a 
common means of speaking, such measures can suppress too much speech.’’); Turner 
Broadcasting, 114 S. Ct. at 2449 (‘‘Because the must-carry provisions impose special 
obligations upon cable operators and special burdens upon cable programmers, heightened 
First Amendment scrutiny is demanded.’’). 

141. Employment Div. v. Smith, 494 U.S. at 902, 110 S. Ct. at 1612, (O’Connor, J., 
concurring). 

142. See Cohen v. Cowles Media Co., 501 U.S. 663, 111 S. Ct. 2513 (1991); Employment 
Div. v. Smith, 494 U.S. 872, 110 S. Ct. 1595 (1990); O’Brien, 391 U.S. 367, 88 S. Ct. 
1673 (1968). 

143. See, e.g., Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 109 S. Ct. 
2829 (1989) (statute barring commercial telephone transmission of both obscene and 
indecent communications (‘‘Dial-a-Porn’’) directly burdens protected speech). 

144. O’Brien, 391 U.S. at 376-77, 88 S. Ct. at 1678-79. 

145. Gilleo, 114 S. Ct. at 2047 (O’Connor, J., concurring) (‘‘The normal inquiry that 
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to draw a bright line between content-oriented and content-neutral 
regulations.'*° In Simon & Schuster, the Court declared that statutes are 
content-neutral if they are intended to serve purposes unrelated to the 
content of regulated speech, despite their incidental effects on some 
speakers but not others.'*”7 On the other hand, if the overt purpose of 
the law is to prohibit or compel expression of a certain viewpoint or 
subject matter, the statute is clearly content-oriented. However, the 
purpose of the ‘‘Son of Sam’’ law in Simon & Schuster was to prevent 
criminals from profiting from the fruits of their crimes while their 
victims remained uncompensated for their injuries. The decision to 
apply strict scrutiny was based on the premise that the ‘‘Son of Sam’’ 
law burdened particular speech because of its content. Thus, it was 
not content-neutral on its face, even though its benign purpose may 
have been unrelated to content. Justice O’Connor, writing for the 
majority, commented in a footnote that even content-neutral regulations 
must be narrowly tailored to advance state-asserted interests when they 
directly burden First Amendment interests.'** A regulation is not tai- 
lored narrowly if a substantial portion of the burden on speech does 
not advance the state’s content-neutral goals.**° 

Judge Thomas Penfield Jackson observed that the common thread 
among cases evaluating both content-neutral and content-based regu- 
lations related to speech is the requirement that the regulation be 
narrowly tailored: 


[The] sine qua non of constitutional legitimacy for regulatory 
legislation having the effect of suppressing freedom of expression 
to the slightest degree [is that] the law in question go no farther 
than necessary to accomplish its objective.'*° 





our doctrine dictates is, first, to determine whether a regulation is content-based or 
content-neutral, and then, based on the answer to that question, to apply the proper 
level of scrutiny.’’). 

146. Turner Broadcasting, 114 S. Ct. at 2449; Burson v. Freeman, 112 S. Ct. 1846, 
1858 (1992) (Kennedy, J. concurring); Simon & Schuster, 112 S. Ct. at 514. 

147. 742-S. Gt. -et5174. 

148. Id. 

149. While acknowledging the state’s compelling interest in victim compensation, the 
Court found the ‘‘Son of Sam’’ law to be fatally overinclusive as well as underinclusive. 
The law was overinclusive because it embraced all accused and convicted criminals, 
even if the offense was a victimless crime. Thus, the statute ‘‘clearly reaches a wide 
range of literature that does not enable a criminal to profit from his crime while a victim 
remains uncompensated.’’ Id. The statute was also underinclusive because it did not 
require any of the criminals’ nonroyalty income to be placed in a victim compensation 
escrow account. 

150. National Treasury Employees Union v. United States, 788 F. Supp. 4, 10 (D.D.C. 
1992), aff'd, 990 F.2d 1271 (D.C. Cir. 1993), cert. granted, 114 S. Ct. 1536, and cert. 
dismissed, 114 S. Ct. 1876 (1994). 
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In National Treasury Employees Union v. United States,'*' the Court 
of Appeals for the District of Columbia affirmed that a provision of the 
Ethics Reform Act,'? which prohibited all federal government employ- 
ees from receiving honoraria for extracurricular speeches and writings, 
was invalid insofar as it applied to executive branch employees. The 
court first found that, although the honoraria ban ‘‘prohibit[ed] no 
speech, it place[{d] a financial burden on speech—denial of compensa- 
tion.’’*5? The court stated that the government’s interest in promoting 
its own integrity by avoiding the appearance of impropriety is undoubt- 
edly substantial, and this interest is strong enough to outweigh the 
employees’ interest in receiving compensation for their speech ‘‘where 
the compensation creates such an [undesirable] appearance.’’*** How- 
ever, the honoraria ban was deemed overinclusive because it banned 
income from scholarly speech, even speech unrelated to the subject of 
the employee’s job that would not create an appearance of impropriety. 
Since the honoraria ban was not narrowly tailored to achieve the 
legitimate and substantial government interest it purported to advance, 
the court found that it offended the First Amendment as applied to 
executive branch employees. 


C. First Amendment Analysis of the ‘‘Work for Hire’’ Doctrine 


The application of the Supreme Court’s First Amendment jurispru- 


dence to the work for hire doctrine may appear at first to require a 
limited, rational basis review. After all, the Court specifically referred 
to copyright law as one of general applicability in Cohen v. Cowles.’ 
On its face, the work for hire provision is content-neutral, and no 
evidence in the legislative history suggests that Congress intended the 
work for hire doctrine to apply only to works of a certain subject matter. 
It applies to all works created by any employee within the scope of 
employment. A burden on professors’ freedom to publish may be seen 
merely as incidental to a general law that advances a legitimate gov- 
ernment interest, if ‘‘incidental’’ is defined in relation to the purpose 
of the statute. 

If, on the other hand, the First Amendment burden is defined in 
terms of the law’s effect, then the application of the provision to 
professors should be subject to a more rigorous review. As noted above, 
the work for hire provision burdens academic speech by creating po- 
tential liability for the publication of one’s own works, as well as by 





151. 990 F.2d 1271 (D.C. Cir. 1993), cert. granted, 114 S. Ct 1536, and cert. dismissed, 
114 S. Ct. 1876 (1994). 

152. Pub. L. No. 101-194, § 601(b), 103 Stat. 1760 (1989) (codified at 5 U.S.C. § 
501(b)). 

153. National Treasury Employees Union, 990 F.2d at 1273. 

154. Id. at 1274. 

155. 501 U.S. 663, 111 S. Ct. 2513 (1991). 
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establishing a financial disincentive to create works of authorship. 
Burdens on speech such as these have been characterized by the Court 
as ‘‘direct.’’156 

Moreover, even though the work for hire provision may be content- 
neutral when applied to employees generally, it is content-oriented 
when applied +o professors because it burdens only speech that falls 
within the subject matter that a professor is hired to teach. For most 
employees, scope of employment is defined not only in terms of subject 
matter, but also by factors such as whether the work is prepared as 
part of a job assignment while the creator is at work. Since professors 
do not keep normal working hours, they are said to be at work whenever 
they are thinking about the subject matter they are hired to teach.'*’ 
For professors, everything they create within their subject area is po- 
tentially within the scope of their employment. Thus, the work for hire 
provision puts a direct financial burden on professors’ speech because 
of its content, as did the ‘‘Son of Sam’’ law that the Court struck down 
in Simon & Schuster. Strict scrutiny, therefore, arguably is the proper 
standard of review. 

Even if the work for hire doctrine would not be subject to strict 
scrutiny under Simon & Schuster, the doctrine still would be invalid 
under the more lenient O’Brien test or Justice O’Connor’s balancing 
approach because it directly burdens academic speech. As Judge Jackson 
explained, any law that effectively burdens free speech values, whether 
content-based or not, must be narrowly tailored to advance at least an 
important government interest.'®® 

The work for hire provision is not well tailored to further the gov- 
ernment interest it purports to advance. The government has an undis- 
puted compelling interest in promoting ‘‘the Progress of Science ... 
by securing for limited Times to Authors ... the exclusive Right in 
their . . . Writings.’’**° It was toward this end that the work for hire 
provision was enacted. The notion that the employer was the copyright 
owner of works that its employees were hired to create was implicit in 
the Court’s early decisions.’® It is clear from the legislative history of 





156. See Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 108 S. Ct. 876 (1988); Florida 
Star v. B.J.F., 491 U.S. 524, 109 S. Ct. 2603 (1989). Both cases indicate that the imposition 
of civil liability on constitutionally protected speech is a direct burden, subject to strict 
scrutiny. The Supreme Court explicitly characterized a ‘‘financial disincentive’’ as a 
direct burden if it was targeted at speech in a particular subject area in Simon & Schuster, 
502 U.S. 105, 112 S. Ct. 501 (1991). The Court’s holding indicates that a burden is direct 
when the regulation is likely to affect either the content of the speech or the motivation 
of the speaker. See also National Treasury Employees Union, 990 F.2d at 1273. 

157. See Simon, supra note 12, at 505. 

158. National Treasury Employees Union, 788 F. Supp. 4 (D.D.C. 1992), aff’d, 990 
F.2d 1271 (D.C. Cir. 1993), cert. dismissed, 114 S. Ct. 1876 (1994). 

159. U.S. Const. art. I, § 8, cl. 8. 

160. See Bleistein v. Donaldson Lithographing Co., 188 U.S. 239 (1903). 
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the 1976 Act that Congress believed that making employers the authors 
of their employees’ works was necessary both to encourage investment 
in creativity and to facilitate distribution of works with numerous 
contributors.'*! Licensing such works would be virtually impossible if 
each contributor were to own a part of the copyright. To the extent 
that the application of the work for hire provision to professors reaches 
beyond the intent of Congress to facilitate distribution of works that 
would not otherwise be created, it is over-inclusive. 

Moreover, as applied to academic works, the work for hire provision 
undermines the goal of Congress. It not only creates a disincentive to 
produce works of authorship, it could have the effect of inhibiting the 
progress of science because those who are primarily entrusted with 
advancing knowledge in our society—namely, professors—would have 
no control over the manner in which their scholarship is disseminated. 
Professor Dreyfuss summarized the effect of taking away control of the 
creative process from professors as follows: 


In time, the mix of work created in the university setting may 
begin to change as universities subtly redirect their efforts toward 
works whose financial benefits are more easily captured, and as 
faculty members attempt to avoid the risks associated with pro- 
ducing works requiring sensitive fruition, dissemination, and us- 
age decisions that they lack the power to control... . [I]f society 


relies upon academia as a mainspring of intellectual progress . . . 
then this alteration would be a profound one.‘ 


Accordingly, the work for hire provision violates the First Amendment 
because it imposes a burden on academic speech that does not further 
the substantial government purpose the law is meant to achieve. 


D. Exemption of Professors from the Work for Hire Doctrine 


The next step in the analysis is to determine whether or not professors 
may be excluded from the work for hire provision or whether the 
constitutional infirmities discussed above require invalidation of the 
definition as applied to all employees.'®* The answer hinges on legis- 





161. See DiscUSSION ON THE REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL 
REVISION OF THE UNITED STATES CopyriGHT Law, 88th Cong., 1st Sess., pt. 2, 53-59 (1963); 
Varmer, Works Made for Hire and on Commission, CopyriGHT OrFicE Stupy No. 13, 86th 
Cong., 2d Sess. 130, 141 (Comm. Print 1960); Angel & Tannenbaum, supra note 104, at 
212-213. 

162. Dreyfuss, supra note 29, at 630. 

163. Invalidation of subsection (1) of the work for hire definition in 17 U.S.C. § 101, 
which applies to works by employees, would not necessarily affect the application of 
subsection (2), which deals with works specially ordered or commissioned from inde- 
pendent contractors. 
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lative intent. An otherwise valid statute may be unconstitutional only 
as applied to a certain class if ‘‘the statute will function in a manner 
consistent with the intent of Congress’’ without the offending appli- 
cation.'™ 

The work for hire provision would remain consistent with the intent 
of Congress if it did not apply to professors’ works. In codifying the 
work for hire doctrine, Congress was most concerned about motion 
pictures and complex composite works.'** Congress probably would 
have created a statutory exemption for professors had the issue been 
brought to its attention, since it was widely assumed that the common 
law work for hire doctrine did not apply to professors.’ Few, if any, 
would have opposed such an exemption. Indeed, custom in academia 
continues to presume that professors own the copyrights to their own 
scholarly works.’ 

In some cases, the government’s interest in the uniform application 
of the law outweighs any inconvenience it imposes on those who are 
not the primary targets of the law.’ In this instance, however, the law 
imposes a direct burden on First Amendment interests. The question, 
therefore, is whether professors could be exempted from the provision 
without unduly interfering with the fulfillment of the government’s 
objectives, or alternatively, whether uniform application of the doctrine 
to all employees is essential to accomplish the government’s aim of 
encouraging investment in creative works.'® If universities owned the 
rights to all their professors’ scholarly works, would the universities 
then have a greater incentive to invest in scholarship? Would the 
universities, for example, hire more professors or reduce teaching loads 
to encourage or develop scholarly pursuits? 

Some universities, in fact, might be more generous with grant money 
or leave time—at least for potentially valuable works—if they were 
assured of copyright ownership in their professors’ works. In the in- 
stances in which a university assumes financial risks above the expected 





164. Alaska Airlines v. Brock, 480 U.S 678, 685, 107 S. Ct. 1476, 1480 (1987). See 
also National Treasury Employees Union, 990 F.2d at 1277-79. 

165. See supra note 161. See also DuBoff, supra note 5, at 26. 

166. See Williams v. Weisser, 78 Cal. Rptr. 542 (Cal. Ct. App. 1969). 

167. See Hays v. Sony Corp. of America, 847 F.2d 412 (7th Cir. 1988). See also supra 
text accompanying notes 69-71. 

168. See FTC v. Superior Court Trial Lawyers’ Ass’n, 493 U.S. 411, 433-34, 110 S. 
Ct. 768, 780-81 (1990) (citing laws aimed at prohibiting stunt flying over residential 
neighborhoods to justify applying a ‘‘per se’’ rule against price fixing to a strike by 
lawyers representing indigent defendants; the Court notes that stunt flying laws apply 
even to skilled pilots, not just dangerous or reckless pilots); Citizen Publishing Co. v. 
United States, 394 U.S. 131, 89 S. Ct. 927 (1969) (antitrust laws held applicable to 
newspaper publishers even though they may have the incidental effect of burdening 
speech). 

169. See Employment Div. v. Smith, 494 U.S. 872, 905 110 S. Ct. 1595, 1614 (1990) 
(O’Connor, J., concurring). 
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faculty compensation in order to foster scholarship, exempting the 
professor who is given the special consideration would interfere with 
the government’s aim by unjustly enriching the professor at the expense 
of the risk-taking university. Ordinarily, however, a university is mo- 
tivated to hire teachers and pay their salaries, build libraries and 
research facilities, and otherwise invest in scholarship not because it 
will reap the direct financial rewards of copyright ownership, but 
because a productive faculty enhances the university’s own reputation, 
enabling it to attract students and donations. Since universities would 
be motivated to invest in scholarship in either case, exempting profes- 
sors from the work for hire provision would not unduly interfere with 
Congress’ purpose. 

The special place accorded to academic freedom in our society pro- 
vides an additional justification for creating a professors’ exemption. 
Although the doctrine may burden the free expression of all creative 
employees, the burden on academic speech is more significant consti- 
tutionally. As noted earlier, the Supreme Court repeatedly has declared 
that academic freedom is a ‘‘special concern of the First Amendment’’?”° 
because it is essential to the preservation of democracy.'”' Therefore, 
professors have a special interest in the ‘‘effective exercise of the rights 
which are safeguarded by the Bill of Rights.’’'” 

Furthermore, other copyright doctrines that mitigate the effects of the 
work for hire provision as it pertains to other employees do not apply 
equally in the academic setting.’7*? For example, the idea/expression 
dichotomy protects other creative employees, but not professors. Other 
creative employees are not liable for using ideas that are related to 
their employment in works created outside the scope of employment. 
However, if it is true that professors ‘‘work when they think,’’’” then 
any form of expression that is related to the professor’s academic 
discipline may be considered within the scope of employment. Profes- 
sors are not shielded from copyright liability simply by setting down 
their scholarly ideas only at home or only after hours. 

To summarize the foregoing argument, applying the work for hire 
provision to scholarly works is inconsistent with the First Amendment. 
Even though a private university would not violate the constitutional 
rights of professors by claiming ownership of its faculty’s scholarship 
as works made for hire, the provision itself may violate general First 
Amendment principles because it imposes an undue burden on aca- 
demic speech that is not justified by the government interests that the 
law is meant to advance. The exclusion of scholarly works from the 





. Keyishian v. Board of Regents, 385 U.S. 589, 603, 87 S. Ct. 675, 683 (1967). 

. Sweezy v. New Hampshire, 354 U.S. 234, 77 S. Ct. 1203 (1957). 

. Shelton v. Tucker, 364 U.S. 479, 487, 81 S. Ct. 247, 251 (1960). 

. See supra note 114 and accompanying text. 

. See Simon, supra note 12, at 505. See also text accompanying supra note 154. 
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purview of the work for hire doctrine would not interfere with the 
intent of the statute. Accordingly, a constitutionally based professors’ 
exemption is defensible because academic speech so directly implicates 
First Amendment values. 


CONCLUSION 


The work for hire provision of the Copyright Act should not be 
interpreted to encompass scholarly works written by professors. Aca- 
demic works usually are not created within the scope of employment 
because universities generally do not control the manner and means by 
which professors perform their scholarly work. Most scholarly activity 
is protected by principles of academic freedom that, if not expressly 
incorporated into the faculty contract, are implied in the employment 
relationship. Furthermore, professors typically produce scholarly works 
not because their employment contracts require them to do so, but to 
advance their own professional reputation. 

Even if professors’ scholarship is within the scope of employment, 
the Constitution requires the creation of a professors’ exemption. Ap- 
plication of the work for hire doctrine to the academic context would 
be contrary to the underlying purpose of copyright as understood by 
the Framers—that is, as a right to be granted to authors for the en- 
couragement of learning. Thus, Congress does not have the power 
under the Copyright Clause of the Constitution to vest copyright own- 
ership in an employer that is not the motivating force that compels the 
employee to create the work. To treat professors’ scholarship as work 
made for hire also would burden unduly speech that is fundamental to 
First Amendment concerns. Although the government has a compelling 
interest in promoting the ‘‘Progress of Science,’’ the application of the 
work for hire doctrine to professors undermines that goal. Since this 
result apparently was inadvertent, interpreting the work for hire pro- 
vision to exclude professors’ scholarly works would tailor the statute 
to the requirements of the First Amendment without thwarting the 
intent of Congress. 
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INTRODUCTION 


In recent years, tax-exempt organizations have been the fastest grow- 
ing sector of the U.S. economy, generating $500 billion in revenues 
annually with assets of approximately $1 trillion.’ A significant portion 
of those revenues are produced by business activities that are unrelated 
to the organizations’ exempt purposes. In 1989, the Internal Revenue 
Service (IRS) collected information indicating that 22,758 tax-exempt 
organizations, 2.5 percent of the total, reported $2.5 billion of gross 
income from such unrelated business activities. Total deductions taken 
against this income amounted to $2.9 billion. This result is not atypical. 
Fifty-six percent of the organizations required to file Form 990-T, the 
Exempt Organization Business Income Tax Return, were able to claim 
enough deductions to fully offset their unrelated business gross income 
(UBI).2 The remaining 44 percent reported an aggregate total of $283 
million in taxable UBI that was subject to an aggregate unrelated 
business income tax (UBIT) of $83 million.* 

About 85 percent of total UBI was reported by organizations that 
have been granted a tax exemption under Internal Revenue Code (IRC) 
section 501(c), more particularly, under subsections (3), (6), (7), and 
(9).* Educational institutions® are included in subsection (3), along with 





* Dr. Ralph V. Switzer, Jr., J.D., CPA, is an Associate Professor of Accounting and 
Taxation in the College of Business at Colorado State University. He is a licensed member 
of the Colorado Bar Association and a member of the Colorado Society of Certified Public 
Accountants. Dr. Switzer has published several books and has served as counsel to the 
U.S. Department of Justice. He has extensive experience in corporation, partnership, 
securities, and tax matters. 

1. Bruce R. Hopkins, House Subcommittee Launches Hearings on Public Charities, 
Nonprorit Couns., July 1993, at 1, 1. 

2. Alicia Meckstroth, Private Foundations and Charitable Trusts, 1990, SOI BULL., 
Winter 1993-94, at 32, 71. 

3. Id. 

4. Id. 

5. The terms ‘‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 
in this article to denote all institutions of higher education. Note, however, that the IRS 
statistics cited in the Introduction that refer to ‘‘educational institutions’’ include ‘‘pri- 
mary and secondary schools (both public and private), colleges and universities, profes- 
sional and trade schools, and other organizations with educational activities of instruction.’ 
Cecelia Hilgert & Paul Arnsberger, Charities and Other Tax-Exempt Organizations, 1989, 
SOI BuLL., Winter 1993-94, at 80, 81. 
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religious, charitable, scientific, and literary organizations. This group 
represents the largest section 501(c) category® and produced almost one- 
half of total UBI. The UBIT paid by this group, however, amounted to 
only one-fourth of total UBIT collected.’ As a result of the trends 
described above, the IRS has begun to question more seriously the 
accounting methods used by universities and other exempt organiza- 
tions to determine UBIT.® This article discusses the current and future 
impact of UBIT and details a method of calculating the tax. 


I. New Focus UPON COLLEGE AND UNIVERSITY UBIT 


The IRS currently is examining the ‘‘commercial’’ activities of tax- 
exempt universities, colleges, schools, hospitals, and other charities. 
In August 1994, the IRS released comprehensive audit guidelines for 
IRS agents to use when examining the activities of colleges and uni- 
versities.? These audit guidelines focus on accounting methods, finan- 
cial information, compensation arrangements, fringe benefits, and 
unrelated business income tax issues.*° They also provide universities 
with a method for planning for future tax audits. 

Although the IRS is intensifying its focus on UBIT issues, as evi- 
denced by Proposed Regulations,’ the provisions of the UBIT law have 
remained relatively unchanged since they were enacted in 1950. Con- 
gress discussed the tax and made limited changes in the Tax Reform 


Act of 1969,’? but the legislative rationale for imposing an unrelated 
business income tax remains: minimizing unfair competition between 
not-for-profit organizations and for-profit corporations.’* No provisions 
exist in the IRC or related Treasury Regulations, however, that use the 





6. More than 25% of all tax-exempt organizations are classified under § 501(c)(3). 
Of those, educational institutions comprise the second largest sub-category in terms of 
assets—$156.3 billion—and third largest in terms of revenue—$69.5 billion. Id. 

7. Meckstroth, supra note 2, at 71. 

8. Bruce R. Hopkins, Oversight Subcommittee Holds Second Hearing on Public 
Charities, Nonprorit Couns., Sept. 1993, at 8, 10. See also Scott Jaschik, IRS to Subject 
Universities to Closer Scrutiny with New Audit Method, Curon. HIGHER Epuc., May 27, 
1992, at Al. 

9. I.R.S. Announcement 94-112, 1994-37 IR.B. 36. 

10. Id. These factors help the agent determine how the university structures its 
operations. 

11. Prop. Treas. Reg. §§ 1.512(a)-1, 1.513-4, 58 Fed. Reg. 5687 (1993). 

12. S. Rep. No. 2375, 81st Cong., 2d Sess. 28 (1950), reprinted in 1950 U.S.C.C.A.N. 
3053, 3081. 

13. Id. (‘‘The problem at which the tax on unrelated business income is directed is 
primarily that of unfair competition. The tax-free status of section [501] organizations 
enables them to use their profits tax-free to expand operations, while their competitors 
can expand only with the profits remaining after taxes.’’) See also Hope School v. United 
States, 612 F.2d 298, 303 (7th Cir. 1980); Boris I. Bittker & George K. Rahdert, The 
Exemption of Nonprofit Organizations from Federal Income Taxation, 85 YALE L.J. 299, 
301-16 (1976); John H. Myers, Taxing the Colleges, 38 CoRNELL L.Q. 368, 368-77 (1953). 
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phrase ‘‘unfair competition.’’ Thus, although unfair competition was 
the primary concern of Congress, the IRS and the courts often have 
focused on issues other than unfair competition in determining whether 
UBIT should be imposed on an exempt organization.’ The disagreement 
as to the purpose of the tax has led to considerable consternation and 
litigation. 

The law relating to the taxation of exempt organizations is codified 
in sections 511 through 514 of the IRC. Section 511 is the operative 
section imposing UBIT and contains general provisions. Section 512 
defines unrelated business taxable income and section 513 defines 
unrelated trade or business. Section 514 provides specialized rules 
regarding debt-financed property held by not-for-profit organizations 
that impact UBI taxation. In addition, regulations and judicial interpre- 
tations deal with many key issues not addressed in these four IRC 
sections. 

As mentioned above, IRC section 511 imposes a tax on the unrelated 
business income of tax-exempt organizations and sets forth a number of 
general provisions regarding the tax.'5 The tax is imposed on organiza- 
tions that meet the IRC requirements for tax-exempt status.'* The excep- 
tions to UBI taxation are narrow.’” Generally, the tax applies to all tax- 
exempt organizations, including colleges and universities. 

Section 511(a)'® and the associated Treasury Regulation’ note that 
the tax generally is computed as provided in IRC Section 11. Section 
511(b)?° provides a special rule for the unrelated business income of 
charitable trusts, which is subject to a tax computed as provided in 
section 1.71 Thus, for most not-for-profits, UBIT is computed using the 
standard rates and rules used to compute corporate income taxes. 





14. Clarence LaBelle Post No. 217 v. United States, 580 F.2d 270 (8th Cir. 1978); 
Louisiana Credit Union League v. United States, 693 F.2d 525, 530-35 (5th Cir. 1982); 
Fraternal Order of Police v. Commissioner, 833 F.2d 717, 722-23 (7th Cir. 1987). 

15. ‘‘There is hereby imposed for each taxable year on the unrelated business taxable 
income . . . of every organization described in paragraph (2) a tax computed as provided 
in section 11.’’ 26 U.S.C. 511(a)(1) (1988 & Supp. V 1993). 

16. Paragraph (2) of section 511(a), referred to in note 15, supra, imposes the tax 
“‘upon organizations described in Sections 401(a) and 501(c) which, with narrow excep- 
tions, are the universe of private tax-exempt organizations.’’ Id. § 511(a)(2). 

17. Any corporation organized under an Act of Congress, so as to make it an 
instrumentality of the United States, is exempt from UBIT if the corporation received its 
exemption under such Act prior to July 18, 1984. Id. § 501(c)(1). For example, an 
independent agency of the federal government established by a Presidential executive 
order to develop employment opportunities for the disabled was ruled to be an integral 
part of the U.S. government and thus tax-exempt. Priv. Ltr. Rul. 91-31-056 (May 8, 1991). 

18. 26 U.S.C. § 511(a)(1) (1988 & Supp. V 1993). 

19. Treas. Reg. § 1.511-1 (as amended in 1971) (most not-for-profit ‘‘organizations 

. . are subject to normal tax and surtax at the corporate rates provided by section 11’’). 

20. 26 U.S.C. § 511(b)(1) (1988 & Supp. V 1993). 

21. Charitable trusts are taxed at trust rates. Id. § 1(e). 
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The Treasury Regulations applicable to section 511 contain additional 
general information about UBI taxation. For example, all of the rules 
on assessment, collection, and penalties applicable to the ‘‘regular’’ 
income tax apply to UBIT as well.” In addition, the alternative mini- 
mum tax must be applied to organizations subject to UBIT.*? Form 990- 


T is to be used in filing the annual return for unrelated business 
income.”* 


II. DETERMINATION AND COMPUTATION OF THE TAX 


It can be difficult to determine the type and amount of income subject 
to UBIT. Therefore, a brief overview of the method of computing an 
exempt organization’s unrelated business taxable income is helpful. 
Theodore J. Hopkins, Jr. summarizes the determination process, stating: 


Section 511 applies the section 11 corporate tax on the section 
512 unrelated business taxable income of the exempt [organization] 
.... The tax is determined by a five step process. 

First, the activity is scrutinized to determine whether it is an 
unrelated trade or business under section 513, that is, whether the 
activity is a ‘‘trade or business,’’ is ‘‘regularly carried on,’’ and 
is not ‘‘substantially related’’ to the organization’s exempt func- 
tions. 

Second, if all three section 513 criteria are satisfied, then a deter- 
mination as to the applicability of the many ‘‘exceptions’’ (really 
exemptions) under section 513 is made. 

Third, section 512(b) ‘‘modifications,’’ really exclusions[,] are ap- 
plied. 

Fourth, after considering all of the exceptions and modifications, 
if an unrelated trade or business activity captured by sections 511, 
512, and 513 remains, then the costs and expenses of that activity 
must be properly allocated or applied against income in order to 
fix the unrelated business taxable income. 

Finally, if unrelated trade or business income exceeds $1,000, the 


organization must file IRS Form 990-T and pay the tax at the 
corporate rate.”® 





22. Treas. Reg. § 1.511-3(a) (1960). 

23. Treas. Reg. § 1.511-4 (1978). 

24. Treas. Reg. § 1.6012-2(e) (as amended in 1982); Treas. Reg. § 1.6012-3(a)(5) (as 
amended in 1985). See the Appendix for a sample Form 990-T. 

25. Theodore J. Hopkins, Jr., Foundations Supporting Colleges and Universities: 
Unrelated Business Income Taxation, 40 S.C. L. Rev. 547, 611 (1989). For tax purposes, 
an exemption is subject to special treatment due to public policy, which expressly deems 
an item of income to be exempt by law, and therefore, by exception, it is not a part of 
the tax calculation (e.g., tax-exempt income from municipal bonds). An exclusion is a 
modification of the tax calculation that allows an item of income to be excluded by 
deduction from the amount subject to tax (e.g., the standard deduction for an individual). 
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An analysis of each of the five steps in the determination process 
follows. 


III. ANALYSIS OF THE COMPUTATION OF UBIT 


A. Step 1: Determine Whether the Activity is Tax-Exempt 


The first step in computing the UBI tax burden is to identify activities 
that are subject to UBIT. In general, the income from regular activities 
that are business-related and not a part of the organization’s tax-exempt 
functions are taxable. A three-part test is used. An unrelated trade or 
business activity of a tax-exempt organization is one that is 1) conducted 
as a trade or business, 2) regularly carried on, and 3) unrelated to the 
exempt organization’s exempt function.?° Each of these parts will be 
considered in turn. 


1. Trade or Business 


First, a university must determine whether the activity is an unrelated 
trade or business as defined by IRC section 513. The Code provides, 


The term ‘unrelated trade or business’ means ... any trade or 
business the conduct of which is not substantially related .. . to 
the exercise or performance by such organization of its charitable, 
educational, or other purpose or function constituting the basis 
for its exemption under section 501.’ 


xk * 


... [T]he term ‘trade or business’ includes any activity which is 
carried on for the production of income from the sale of goods or 
the performance of services. For purposes of the preceding sen- 
tence, an activity does not lose its identity as a trade or business 





26. 26 U.S.C. §§ 512(a)(1), 513(a) (1988 & Supp. V 1993); Treas. Reg. § 1.513-1(a) 
(1983) (barring a section 512 or 513 exception, ‘‘gross income of an exempt organization 
subject to the tax imposed by section 511 is includable in the computation of unrelated 
business taxable income if (1) it is income from a trade or business, (2) such trade or 
business is regularly carried on by the organization, and (3) the conduct of such trade 
or business is not substantially related (other than through the production of funds) to 
the organization’s performance of its exempt functions’’). See also Donald C. Haley, The 
Taxation of the Unrelated Business Activities of Exemption Organizations: Where Do We 
Stand? Where Do We Seem to be Headed?, 7 AKRON Tax J. 61, 65 (1990). Haley notes 
the following curious fact about the three-part test: 

Despite express recognition that the elimination of unfair competition was the 
primary objective in the adoption of the UBIT, the Regulations (like the Code) 
make no reference to a need to show unfair competition and provide, instead, 
a three-step test which, seemingly, mandates application of the tax if all three 
elements are met. 

27. 26 U.S.C. § 513(a) (1988 & Supp. V 1993). 
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merely because it is carried on within a larger aggregate of similar 
activities ... [and] no part of such trade or business shall be 
excluded from such classification merely because it does not result 
in profit.”* 


The IRC stipulates that an activity must be substantially unrelated to 
the organization’s exempt purpose and it must be carried on with the 
intent to produce income—whether income is actually produced, or 
not—in order to be subject to the unrelated business income tax. 
Activities may be separated into their taxable and non-taxable compo- 
nents.”° 

Universities usually earn income from the regular conduct of many 
taxable business activities. Examples of such income-producing activi- 
ties include: the development, patenting, and sale of research technol- 
ogy; advertising; and investment of surplus cash. A university’s unrelated 
business taxable income is the aggregate gross income from all unrelated 
business activities, less the aggregate of allowable deductions related 
to the unrelated business activities. Therefore, even if some of the 
unrelated business activities failed to realize a profit, those activities 
must, nonetheless, be reported. 

According to the Treasury Regulations, ‘‘[F]or purposes of section 
513 the term ‘trade or business’ has the same meaning it has in section 
162[, which permits the deduction of expenses associated with a trade 
or business] ... .’’*° A substantial body of cases,*1 regulations,*? and 
rulings** related to section 162 define the boundaries of the types of 
activities that constitute a trade or business. Thus, it generally is not 
difficult to determine whether an activity is a trade or business. ‘“The 
regulations suggest that if the activity is not comparable to a commercial 
enterprise that might be conducted by an ordinary taxpayer, the threat 
of unfair competition is insufficient to warrant the imposition of un- 
related business tax.’’*4 





28. Id. § 513(c); see also Treas. Reg. § 1.513-1(b) (as amended in 1983). 

29. 26 U.S.C. § 512(a)(3)(A); Treas. Reg. § 1.512(a)-1(a). 

30. Treas. Reg. § 1.513-1(b) (as amended in 1983). 

31. E.g., Active Lipid Dev. Partners, Ltd. v. Commissioner, 62 T.C.M. (CCH) 1046 
(1991) (A limited partnership was not engaged in a trade or business when it functioned 
as a mere investor in the research and development of a pharmaceutical product); Suffolk 
County Patrolmen’s Benevolent Ass’n v. Commissioner, 77 T.C. 1314 (1981) (Annual 
vaudeville show is not the regular carrying on of business because it occurs so infrequently 
that neither its recurrence nor the manner of its conduct will result in a regular trade or 
business). 

32. E.g., Treas. Reg. §§ 1.513-1 (as amended in 1983), 1.513-2 (as amended in 1975), 
1.513-3 (1983), 1.513-5 (1980), 1.513-6 (1986). 

33. E.g., Priv. Ltr. Rul. 91-48-054 (March 6, 1990) (revenues from the sale of a court 
directory are not unrelated business income but the advertising revenues related to the 
directory are). 

34. Hopkins, supra note 25, at 612. 
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For example, when a college provided a ski facility for students as 
part of their physical education program and recreation, the ski oper- 
ation was not considered an unrelated trade or business.** When the 
alumni association of an exempt university operated a travel tour 
program where no formal educational program was conducted in con- 
nection with the tour, however, the IRS determined that there was no 
difference between the association’s tours and commercially operated 
tours. The travel tour program was considered to be an unrelated, non- 
exempt business.** Similarly, the Tax Court ruled both that the purchase 
and sale of real estate by an exempt school was an unrelated business 
and that its income was taxable.” 

It is important to note that activities ‘‘do not lose identity as a trade 
or business merely because they are carried on within a larger aggregate 
of similar activities ... which may, or may not, be related to the 
exempt purposes of the organization.’’** For example, soliciting, selling, 
and publishing commercial advertising does not lose its identity as a 
trade or business, even though the advertising is published in a uni- 
versity periodical containing editorial matter related to the exempt 
purpose of the organization.*® 

In essence, the activity must be carried on for the production of 
income from the sale of goods or the performance of services. In other 
words, the activity must ‘‘look’’ like a business. Again, an activity may 
be an unrelated trade or business even if it is carried on within a 
framework of exempt activities, and an activity is not excluded from 
the classification of trade or business simply because it does not produce 
a profit. 


2. Regularly Carried On 


The second part of the test for unrelated trade or business requires 
that the activity be ‘‘regularly carried on.’’ The Treasury Regulations 
explain: 


[Rlegard must be had to the frequency and continuity with which 
the activities productive of the income are conducted and the 
manner in which they are pursued. This requirement must be 
applied in light of the purpose of the unrelated business income 
tax to place exempt organization business activities upon the same 
tax basis as the non-exempt business endeavors with which they 





35. Rev. Rul. 78-51, 1978-1 C.B. 165. 

36. Rev. Rul. 78-43, 1978-1 C.B. 164. 

37. Parklane Residential Sch., Inc. v. Commissioner, 45 T.C.M. (CCH) 988 (1983). 
Although the case involved a school for retarded children rather than a university, the 
holding can be applied analogously to universities. 

38. Treas. Reg. § 1.513-1(b) (as amended in 1983). 

39. Id. 
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compete. Hence, for example, specific business activities of an 
exempt organization will ordinarily be deemed to be ‘regularly 
carried on’ if they manifest a frequency and continuity, and are 
pursued in a manner generally similar to comparable commercial 
activities of non-exempt organizations.*° 


Advertising by a university is one of the best illustrations of this 
component of the test. Advertising revenue received by the National 
Collegiate Athletic Association (NCAA) from the sale of programs at its 
annually sponsored basketball championship tournament, for example, 
was not unrelated business income when the tournament lasted less 
than three weeks and occurred only once a year.*? The advertising 
activity was not frequent and continuous.* In a technical advice mem- 
orandum, however, the IRS distinguished the NCAA program income 
from income generated by a state university from advertising included 
in its football souvenir programs.** The income in the latter case was 
ruled to be unrelated business income because the activities producing 
the income were conducted over a significant time span. The football 
season lasted three months and soliciting the advertising and creating 
the programs took even longer.** 

With regard to seasonal activities such as football advertising, the 
Treasury Regulations state, ‘‘[T]he conduct of such activities by an 
exempt organization during a significant portion of the season ordinarily 
constitutes the regular conduct of trade or business.’’*® Income received 
from a university’s sale of advertising for its annual yearbook is another 





40. Id. § 1.513-1(c)(1) (emphasis added). The Regulation continues, 

Where income producing activities are of a kind normally conducted by non- 
exempt organizations on a year-round basis, the conduct of such activities by 
an exempt organization over a period of only a few weeks does not constitute 
the regular carrying on of a trade or business. . .. However, the conduct of 
year-round business activities for one day each week would constitute the 
regular carrying on of trade or business. 

Id. § 1.513-1(c)(2)(i). 

41. National Collegiate Athletic Ass’n v. Commissioner, 914 F.2d 1417 (10th Cir. 
1990). 

42. The IRS also has interpreted these terms through letter rulings. See, e.g., Priv. 
Ltr. Rul. 93-02-035 (Oct. 23, 1992) (Continuity does not necessarily require continuous 
activity but rather a connection with similar activities in the past that will be carried 
forward into the future.); Priv. Ltr. Rul. 93-37-027 (June 22, 1993) (The sale of undev- 
eloped real estate by a Catholic Church affiliate was a one-time liquidation of an 
investment asset, rather than a disposition of property as part of a trade or business 
regularly carried on.). 

43. Priv. Ltr. Rul. 91-37-002 (April 29, 1991). 

44. See also Louisiana Credit Union League v. United States, 693 F.2d 525 (5th Cir. 
1982) (A business league’s endorsement and administration of insurance, debt collection, 
and data processing programs for members was ongoing and continuous and, therefore, 
regularly carried on.). 

45. Treas. Reg. § 1.513-1(c)(2)(i) (as amended in 1983). 
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example of unrelated business income, even though the yearbook is 
distributed only once a year.*® By engaging in an extensive campaign 
of advertising solicitation, the university conducts competitive and 
promotional efforts typical of commercial endeavors. 

Intermittent activities also are addressed by the Treasury Regulations. 
‘‘(E]xempt organization business activities which are engaged in only 
discontinuously or periodically will not be considered regularly carried 
on if they are conducted without the competitive and promotional 
efforts typical of commercial endeavors.’’*” This regulation explains that 
the publication of advertising in programs for special sports events or 
music or drama performances ordinarily will not be deemed to be the 
regular carrying on of business. 

Infrequently conducted intermittent activities are distinguished. 


[Income producing or fund raising activities lasting only a short 
period of time will not ordinarily be treated as regularly carried 
on if they recur only occasionally or sporadically. Furthermore, 
such activities will not be regarded as regularly carried on merely 
because they are conducted on an annually recurrent basis.** 


For example, income from an annual dance or similar fund-raising 
event by a university typically occurs so infrequently that neither its 
recurrence nor the manner of its conduct results in the regular carrying 
on of a business. 

Determining whether a business is ‘‘regularly carried on’’ may be 
complicated. As previously described, there are separate rules for year- 
round activities, seasonal activities, intermittent activities, and infre- 
quently recurring intermittent activities. Additionally, these rules do 
not provide any widely applicable criteria for all situations; rather, the 
facts of each individual case must be examined. 


3. Not Substantially Related to Exempt Purpose 


The third part of the unrelated trade or business test requires the 
institution to determine whether an activity is substantially related to 
its exempt purpose.*® ‘“‘The presence of this requirement necessitates 
an examination of the relationship between the business activities which 
generate the particular income in question . . . and the accomplishment 
of the organization’s exempt purposes.’’*° The Treasury Regulation 
explains, ‘“Trade or business is ‘related’ to exempt purposes, in the 





. Rev. Rul. 73-424, 1973-2 C.B. 190. 

. Treas. Reg. § 1.513-1(c)(2)(ii) (as amended in 1983). 
. Id. § 1.513-1(c)(2)(iii). 

. 26 U.S.C. § 513(a) (1988 & Supp. V 1993). 

. Treas. Reg. § 1.513-1(d)(1) (as amended in 1983). 
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relevant sense, only where the conduct of the business activities has 
causal relationship to the achievement of exempt purposes.’’™ 

Advertising by a university organization again illustrates this com- 
ponent of the test. Payments received from commercial advertisers in 
connection with the operation of a student newspaper, for example, are 
not unrelated business income if the advertising business contributes 
significantly to the university’s educational program by training stu- 
dents in the business of running a newspaper.*? 

A corporation organized to operate a book and supply store or a 
cafeteria and restaurant on the campus of a state university exemplifies 
a different kind of causal connection. If the corporation operates for 
the convenience of students and faculty, it is considered an integral 
part of a university’s exempt educational purpose. Similarly, the 
operation on campus of machines that provide soft drinks and food 
products or of laundromat facilities also is an integral part of the 
exempt activities of the university. These facilities further the univers- 
ity’s educational program by providing services that are necessary for 
the students’ lives on campus. 

There are limitations, however, on an institution’s ability to avoid 
UBIT by classifying business activities as substantially related to its 
exempt purpose. ‘In determining whether activities contribute impor- 
tantly to the accomplishment of an exempt purpose, the size and extent 
of the activities involved must be considered in relation to the nature 
and extent of the exempt function which they purport to serve.’’®> In 
other words, once a causal connection is established between the 
business activity and the university’s exempt purpose, the scope and 
size of the activity must be examined to determine whether the causal 
connection continues to be substantial. To fully satisfy the UBI test, 
‘“‘the activity must not only be related, it must also be substantially 
related.’’5* If the scope of the operation is so broad that the operation 
primarily focuses on public entertainment rather than on student edu- 
cation, its exempt purpose is dwarfed and may no longer be substantial. 





51. Id. § 1.513-1(d)(2). The Regulation further provides, 

[FJor the conduct of trade or business from which a particular amount of gross 
income is derived to be substantially related to purposes for which exemption 
is granted, the production or distribution of the goods or the performance of 
the services from which the gross income is derived must contribute importantly 
to the accomplishment of those purposes. 

Id. (emphasis added). 

52. Id. § 1.513-1(d)(4)(iv) (paraphrasing example (5)). 

53. Rev. Rul. 58-194, 1958-1 C.B. 240. Note, however, that ‘‘convenience’’ is the 
critical link between the activity and the university’s exempt purpose. Treas. Reg. § 1.513- 
1(e)(2) (as amended in 1983). 

54. Rev. Rul. 81-19, 1981-1 C.B. 354. 

55. Treas. Reg. § 1.513-1(d)(3) (as amended in 1983) (emphasis added). 

56. Calvin Kennedy, Guidelines For Avoiding the Unrelated Business Income Tax on 
Exempt Organizations, 12 TAx’N FoR Law. 56, 56-57 (1983). 
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For example, if a ski facility that is owned by a college is used 
primarily by the general public, it will not be substantially related to 
the institution’s exempt purposes even though the facility also is used 
by students.*” Income from use by the public is unrelated business 
income. Thus, if an exempt organization realizes income from a seem- 
ingly related business that is conducted on a larger scale than needed 
to fulfill the organization’s exempt purpose, the excess portion of the 
generated income will not be considered related and will be subject to 
UBIT. 

As was true of the second prong of the UBI test—‘‘regularly carried 
on’’—the third prong inquiry is fact-specific.** Not surprisingly, this 
‘facts and circumstances’’ approach has led to a variety of rulings and 
court cases, with no widely applicable standards emerging. For exam- 
ple, the exclusive license by a college athletic organization of the right 
to use organization logos on commercial products was not substantially 
related to the exempt purpose of the college and produced unrelated 
business income.*® Although licensing the right to use organization 
logos keeps the logo before the American public and fosters interest in 
the university, the IRS reasoned that this alone did not contribute 
importantly to the organization’s exempt purpose. Similarly, the sale 
of advertising in the organization’s magazine to its licensees also would 
constitute unrelated business income.® However, the sale of exclusive 
broadcasting rights to athletic events by a university athletic department 
that supervises and regulates the athletic events was substantially re- 
lated to the university’s exempt purpose. The IRS stated that athletic 
events are related to the university’s educational function. Therefore, 
exhibiting the game before audience broader than those physically 
attending the game also serves the university’s educational function. 
Thus, the broadcasting income received was not unrelated business 
income.* 

In Iowa State University of Science and Technology v. United States, 
the Court of Claims held that operating a television station was not 
related to the university’s exempt function because of the dual nature 
of the station’s existence as an educational tool and as a profit-seeking 
enterprise.® The court stated, ‘‘[T]he commercial aspects and the em- 
phasis on revenue maximization were the overwhelming goals of the 





57. Rev. Rul. 78-98, 1978-1 C.B. 167. 

58. Treas. Reg. § 1.513-1(d)(2) (as amended in 1983) (‘‘Whether activities productive 
of gross income contribute importantly to the accomplishment of any purpose for which 
an organization is granted exemption depends in each case upon the facts and circum- 
stances involved.’’). 

59. Priv. Ltr. Rul. 80-03-014 (March 14, 1978). 

60. Id. 

61. Rev. Rul. 80-296, 1980-2 C.B. 195. 

62. 500 F.2d 508 (Ct. Cl. 1974). 

63. Id. at 516. 
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station; and, thus, the business was not substantially related to the 
educational purposes of the University.’’** Although the station, WOI- 
TV, conducted educational activities such as participating in the Iowa 
Joint Committee on Educational Television, broadcasting to and from 
classrooms, and training students for television careers, its activities 
were predominantly commercial. Unlike typical noncommercial uni- 
versity-run stations, which prohibit advertising, WOI-TV’s advertising 
operations were virtually indistinguishable from other commercial sta- 
tions. Similarly, nonentertainment programming at WOI-TV averaged 
eleven hours—more consistent with commercial programming—com- 
pared with an average of nineteen hours at other educational stations. 
The court, therefore, found the focus of WOI-TV’s operations to be too 
much like those of a commercial station.®* 

In contrast, in Squire v. Students Book Corporation® the court ruled 
that a corporation operating a bookstore and restaurant that sold college 
texts, which was wholly-owned by a college, used college space free 
of charge, served mostly faculty and students, and devoted its earnings 
to educational purposes was exempt from UBIT because its operations 
‘‘obviously bear[{] a close and intimate relationship to the functioning 
of the College itself.’’® 

These examples illustrate the difficulty of determining whether or 
not a business is related substantially to a university’s exempt function. 


B. Step Two: Apply the IRC Section 513 ‘‘Exceptions’’ 


Having established that the activity is an unrelated trade or business 
under IRC section 513, the second step is to determine ‘‘the applicability 
of the many ‘exceptions’ (really exemptions) under section 513... .’’® 
Two groups of exceptions are found in IRC section 513. The first group 
focuses on the way in which the activity is conducted;® the second 
group focuses on the substance of the activity.” 

Under the first group of exceptions, no tax will be levied if one of 
the following conditions applies. First, unrelated business income is 





64. Id. at 520. 

65. Id. at 511-13. 

66. 191 F.2d 1018 (9th Cir. 1951). 

67. Id. at 1020. The court did not provide further quantitative rationale. The IRS, 
however, has said, ‘‘[S]elling books or a journal to the general public is not educational 
enough to qualify for exempt status as a charitable institution, but, because these particular 
bookstores : . . were subsidiaries of the universities and aided the universities’ exempt 
missions of educating their students, the purpose of the bookstores and journal became 
more charitable, and they were entitled to an exemption [from UBIT].’’ Rev. Rul. 58- 
194, 1958-1 C.B. 240. See supra note 53 and accompanying text for further discussion 
of this ruling. 

68. Hopkins, supra note 25, at 611. 

69. 26 U.S.C. § 513(a)(1)-(a)(3) (1988 & Supp. V 1993). 

70. Id. § 513(d)-(h). 
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exempt from UBIT if ‘‘substantially all the work in carrying on such 
trade or business is performed for the organization without compensa- 
tion ....’’”! Therefore, the revenue from a weekly public dance held 
by a group of volunteer students and instructors would not be taxable 
because the students would be conducting the dance without compen- 
sation.” 

Second, income from a trade or business that is ‘‘carried on . . . [by 
the organization] primarily for the convenience of its members, stu- 
dents, patients, officers, or employees’’”? similarly is exempt from tax. 
Therefore, if an organization sells certain types of goods or services— 
for example, books by a college bookstore—and casual sales to nonstu- 
dent are greater than sales primarily for the convenience of students, 
income from the casual sales is unrelated business income and is subject 
to UBIT.” 

Third, a trade or business that involves ‘‘the selling of merchandise, sub- 
stantially all of which has been received by the organization as gifts or 
contributions[,]’’’5 does not generate UBI. This exemption applies to thrift 
shops or thrift sales run by a university, for example.”* Typically, 
students and nonstudents contribute old clothes, books, and furniture 
for sale to the general public, knowing that the proceeds will benefit 
the university. The underlying assumption is that little potential exists 
for unfair competition between not-for-profit organizations and their 
for-profit counterparts under these conditions. 


The second group of exceptions exempts additional, narrowly defined 
activities from UBIT: certain qualified public entertainment activities, 
conventions and trade shows, hospital services, bingo games, telephone 
pole rentals, and distributions of low cost articles incidental to the 
solicitation of funds.””? Since the scope of this group of exceptions is 
so limited, it rarely will be useful to universities.”* Still, universities 
should consider these substantive exceptions. 





71. Id. § 513(a)(1). 

72. Rev. Rul. 74-361, 1974-2 C.B. 159. 

73. 26 U.S.C. § 513(a)(2) (1988 & Supp. V 1993). 

74. Treas. Reg. § 1.513-1(c)(2)(ii) (as amended in 1983). 

75. 26 U.S.C. § 513(a)(3) (1988 & Supp. V 1993). 

76. Treas. Reg. § 1.513-1(e)(3) (as amended in 1983). 

77. 26 U.S.C. § 513(d)-(h) (1988 & Supp. V 1993). 

78. Of these substantive exceptions, the one contained in § 513(h)—related to the 
solicitation of funds—is most likely to be used by universities. Colleges that are eligible 
to receive tax-deductible charitable contributions will not generate unrelated trade or 
business income from activities related to the distribution of low-cost articles incidental 
to the solicitation of charitable contributions. 26 U.S.C. § 513(h)(1)(A). Distribution of a 
low-cost article—one for which the university pays $5 or less, Id. § 513(h)(2)(A)—is not 
considered an unrelated trade or business if, when distributed, the article is accompanied 
by a request for a charitable contribution to the university and a statement that the 
distributee may retain the article regardless whether the distributee makes a contribution. 
Id. § 513 (h)(3)(c)(i)-(ii). This exemption covers, for example, the mailing of greeting 
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C. Step Three: Apply the IRC Section 512(b) Exclusions 


If the unrelated trade or business is not subject to a section 513 
exception, two additional steps are needed to compute the unrelated 
business taxable income. Step three, discussed here, requires the insti- 
tution to determine whether any of its UBI is excludable per the 
modifications (exclusions) listed in IRC section 512(b).”° Step four, 
discussed in Section D, infra, involves allocating related costs and 
expenses against income in order to fix the amount of taxable income. 
Unrelated business taxable income equals the gross income derived 
from an unrelated trade or business, less the modifications and deduc- 
tions allowed in connection with the business. 

The modifications exclude certain items from unrelated business 
taxable income. ‘‘Whether a particular item of income falls within any 
of the modifications provided in section 512(b) shall be determined by 
all the facts and circumstances of each case.’’®° The Senate’s legislative 
rationale for adopting section 512(b) is explained: 


Dividends, interest, royalties, most rents, capital gains and losses 
and similar items are excluded from the base of the tax on unre- 
lated business income because [the] committee believes that they 
are ‘passive’ in character and not likely to result in serious com- 
petition for taxable businesses having similar income." 


A large number of modifications exist. Not all of them will be 
examined here. The list includes: certain dividends, interest, and an- 
nuities; royalties; rents; debt-financed property; gains and losses; net 
operating losses; income from certain research activities; certain char- 
itable contributions; a specific deduction of $1,000; and certain UBI 





cards, together with requests for contributions, if the prospective donor may keep the 
cards without making a donation. If these conditions are met, the university would not 
be in competition with taxable greeting card businesses. See Hope School v. United 
States, 612 F.2d 298 (7th Cir. 1980) (while this case involved a school for retarded 
children, its holding can be applied analogously to universities, and its opinion provides 
a good example of UBIT analysis). Similarly, this exception might be used to support 
the distribution of magnets with university alumni association solicitations. 

Section 513(d)(1) might have some limited utility for colleges that have agricultural 
science schools. The section states that unrelated trade or business does not include a 
‘‘qualified public entertainment activity’’ conducted by a qualifying exempt agricultural 
organization. This includes a regularly conducted fair, which is both agricultural and 
educational, held by the organization as one of its substantial exempt purposes. The 
exception does not include, for example, a university book fair that was not agricultural 
in nature. S. Rep. No. 938, 94th Cong., 2d Sess. 601 (1976), reprinted in 1976 U.S.C.C.A.N. 
3439, 4026. 

79. 26 U.S.C. § 512(b) (1988 & Supp. V 1993). 
80. Treas. Reg. § 1.512(b)-1 (as amended in 1992). 


81. S. Rep. No. 2375, 81st Cong., 2d Sess. 30-31 (1950), reprinted in 1950 U.S.C.C.A.N. 
3083. 
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earned by qualified organizations such as churches.* A university 
should evaluate carefully the available modifications, since they may 
impact significantly its ultimate tax liability. A university that engages 
in research, for example, may be able to exclude both the income and 
deductions directly connected with that research from the computation 
of unrelated business taxable income.* It also may be able to exclude 
gains and losses from the sale or exchange of property, rents or royalties 
related to research material.* 

Two modifications deserve some brief analysis and comment. First, 
the IRC provides for a specific deduction of $1,000 that can be used to 
reduce unrelated business taxable income to the extent that the reduc- 
tion does not create or increase a net operating loss.** If a university 
has unrelated business taxable income of $1,000 or less, no tax will be 
due. Any unused specific deduction is lost. A university with more 
than one taxable unrelated business might ask whether it is allowed a 
$1,000 deduction for each unrelated business, or only one such deduc- 
tion for the organization as a whole. The Treasury Regulations provide 
an answer: 


In the case of an organization which derives gross income from 
the regular conduct of two or more unrelated business activities, 
unrelated business taxable income is the aggregate of gross income 
from all such unrelated business activities less the aggregate of 
the deductions allowed with respect to all such unrelated business 
activities.* 


The IRS has clarified this rule further: ‘‘[An] organization is entitled 
to only one $1,000 deduction under section 512(b)(12) of the code .. . 
in computing its unrelated business taxable income regardless of the 
number of unrelated businesses in which it is engaged.’’®’ 

A second section 512 modification that deserves mention relates to 
debt-financed property. Special rules for computing this modification 





82. All modifications are explained in significant detail in the related Treasury 
Regulations. In particular, Treas. Reg. § 1.512(b)-1 identifies a number of provisions and 
provides examples. 

83. 26 U.S.C. § 512(b)(8) (1988 & Supp. V 1993). There are, however, fundamental 
differences between academic research and research conducted for commercial purposes. 
Academic research, the expenses of which are excludable, seeks to discover answers. 
Commercial research uses and exploits those answers and is not covered by a modification. 
A university may choose to bring a product to market itself or may enter into a joint 
venture with one or more commercial enterprises. In either case, revenue received by 
the university from this commercial activity is subject to UBIT, after deducting costs and 
expenses of the discovery. 

84. Id. §§ 512(b)(5), (3), (2). 

85. Id. § 512(b)(12). 

86. Treas. Reg. § 1.512(a)-1(a) (1984) (emphasis added). 

87. Rev. Rul. 68-536, 1968-2 C.B. 244. 
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are set forth in IRC section 514. To understand section 514, the reasons 
for its enactment must be examined. The provision was designed to 
eliminate a once-popular tax shelter known as the charitable bootstrap 
sale and leaseback.®* Under this scheme, an exempt organization would 
purchase a company by executing a promissory note for most or all of 
the purchase price. The organization would agree to repay the debt 
solely from the earnings of the company’s assets. The assets then would 
be leased to a new company and the rent would be paid to the exempt 
organization, which then would use the rent to repay the debt. Rent is 
normally excluded from UBI as a modification. Therefore, through this 
scheme, the exempt organization could access the acquired company’s 
cash without paying the tax that would be imposed on the ordinary 
taxpayer.®® 

The debt-financed income rules remedied such situations by imposing 
UBIT on all types of passive unrelated income from income-producing 
property that is debt-financed.* Essentially, any debt related to acquir- 
ing or improving real property is defined as acquisition indebtedness,” 
and any income generated by that property must be both included in 
UBI and taxed.° 





88. See Lester G. Fant, III, Doing Well While Doing Good, and the Pitfalls Of the 
Unrelated Business Income Tax, 63 TAXES 862 (1985). The intent in enacting IRC § 514 


was not to eliminate unfair competition, as was the case with the other UBIT sections. 
Rather, § 514 was directed at a particular perceived abuse of the law as it existed at the 
time. 
89. See, e.g., Commissioner v. Brown, 380 U.S. 563, 85 S. Ct. 1162 (1965). 
90. Fant, supra note 88, at 864. ‘‘As is often the case, however, the remedy went far 
beyond the abuse itself. Thus the rule of section 514 and the regulations thereunder are 
quite broad and must be considered in the context of almost every income-producing 
activity contemplated by a tax-exempt organization.’’ Id. at 865. 
91. Debt-financed property is defined as ‘‘any property which is held to produce 
income and with respect to which there is an acquisition indebtedness at any time during 
the taxable year... .’’ 26 U.S.C. § 514(b) (1988 & Supp. V 1993). Acquisition indebt- 
edness is defined as 
the unpaid amount of— 
(A) the indebtedness incurred by the organization in acquiring or improving 
such property, 
(B) the indebtedness incurred before the acquisition or improvement of such 
property if such indebtedness would not have been incurred but for such 
acquisition or improvement; and 
(C) the indebtedness incurred after the acquisition or improvement of such 
property if such indebtedness would not have been incurred but for such 
acquisition or improvement and the incurrence of such indebtedness was rea- 
sonably foreseeable at the time of such acquisition or improvement. 

Id. § 514(c)(1). 

92. ‘‘There shall be included with respect to each debt-financed property as an item 
of gross income derived from an unrelated trade or business an amount [of unrelated 


debt-financed income] ....’’ Id. § 514(a)(1). See also Treas. Reg. § 1.514(a)-1(a)(1)(i) 
(1972). 
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If an exempt organization has income from debt-financed real property 
that is not related to the organization’s exempt function, that income 
is subject to tax in the proportion in which the property is financed by 
debt.” For example, if a college or university acquires unrelated busi- 
ness property that is subject to a 90% mortgage, then 90% of any 
income from the property and 90% of the property’s directly related 
deductions are taken into account in determining the amount taxable. 


D. Step Four: Allocate Expenses Related to Unrelated Business 
Taxable Income 


Having established that an unrelated trade or business exists, and 
having evaluated whether the various exceptions in IRC section 513 
and the various modifications in IRC section 512(b) apply to the UBI, 
the next step is to allocate the costs and expenses of the unrelated 
business against income in order to determine the amount of unrelated 
business taxable income. The basic rule for this allocation states, ‘‘[T]he 
term ‘unrelated business taxable income’ means the gross income de- 
rived by any organization from any unrelated trade or business . . . less 
the deductions . . . which are directly connected with the carrying on 
of such trade or business ....’’** The Treasury Regulation further 
states, ‘‘[T]o be ‘directly connected with’ the conduct of unrelated 
business ... an item of deduction must have proximate and primary 
relationship to the carrying on of that business.’ 

Calvin Kennedy offers a helpful classification scheme derived from 
cost accounting. ‘‘Once it is determined that an expense is ‘directly 
connected’ with a nonexempt activity, the expense should then be 
classified as either a ‘direct cost’ or an ‘indirect cost.’’’°* Kennedy 
explains: 


‘‘[D]irect costs’’ are those expenses that can be specifically asso- 
ciated with nonexempt activities at the time the costs are incurred. 
These costs are direct either because they apply solely to nonex- 
empt income or because they can be allocated in an objective 
manner at the time they are incurred. ‘‘Indirect costs’’ are those 
that can only be subjectively allocated on the basis of data accu- 
mulated over a period of time (usually one year).°’ 


The Treasury Regulations also offer guidance in defining directly 
connected expenses: 





93. 26 U.S.C. § 514(c) (1988 & Supp. V 1993). 

94. Id. § 512(a)(1). 

95. Treas. Reg. § 1.512(a)-1(a) (1984). 

96. Calvin Kennedy, Considerations in the Determination of Tax on Unrelated Busi- 
ness Income, 15 TAx ADVISER 342, 344 (1984). 

97. Id. 
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Expenses, depreciation, and similar items attributable solely to the 
conduct of unrelated business activities are proximately and pri- 
marily related to that business activity, and therefore qualify for 
deduction to the extent that they meet the requirements of section 
162 [which permits trade or business deductions from taxable 
income], section 167 [which allows trade or business depreciation 
deductions], or other relevant provisions of the Code.® 


The Regulation provides two specific examples of direct expenses. 
First, the salaries of those employed full time in the unrelated business 
are considered directly connected.*® Second, depreciation of a building 
used solely to conduct the unrelated business also is considered directly 
connected.’ 

Nevertheless, ‘‘[f]jor many exempt organizations, there will be a 
mixture of both exempt and nonexempt activities, resulting in substan- 
tial indirect costs.’’'°' For instance, an individual might devote a portion 
of time to the unrelated business and part to the organization’s stated 
exempt purpose. In this case, the individual’s salary would have to be 
allocated between the unrelated business and the exempt purpose. Such 
an allocation, however, may not be known precisely. Consequently, the 
Treasury Regulations provide: 


Where facilities are used both to carry on exempt activities and 


to conduct unrelated trade or business activities, . . . items attrib- 
utable to such facilities shall be allocated between the two uses 
on a reasonable basis. Similarly, where personnel are used both 
to carry on exempt activities and to conduct unrelated trade or 
business activities, expenses and similar items attributable to such 
personnel shall be allocated between the two uses on a reasonable 
basis. ‘1° 


Neither the IRC nor the Treasury Regulations define ‘‘reasonable 
basis.’’ In Rensselaer Polytechnic Institute v. Commissioner, '** however, 
the Tax Court established the generally accepted rule that ‘‘an allocation 
of expenses attributable to the dual use of a facility must be allocated 
by comparing time of actual use.’’'* Thus, the time the facility is used 
for the unrelated activities must be compared with the time the facility 
is used for all activities. The resulting fraction then is multiplied by 





. Treas. Reg. § 1.512(a)-1(b) (1984). 

iid. 

«dd. 

. Kennedy, supra note 96, at 345. 

. Treas. Reg. § 1.512(a)-1(c) (1984). 

. 79 T.C. 967 (1982), aff'd, 734 F.2d 1058 (2d Cir. 1984). 
. Id. at 972. 
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the total amount of indirect expenses to determine the amount of 
indirect expenses that are deductible from unrelated business taxable 
income. Similarly, if the deduction in question were related to a 
personnel expense, the allocation percentage would be based on the 
amount of time the individual spent on each activity. 


E. Step Five: Determine Tax Liability 


After computing unrelated business taxable income, the next step is 
to determine the tax liability and to file the appropriate return. The tax 
liability is computed by multiplying unrelated business taxable income 
by the appropriate tax rate..°° The Appendix illustrates the five-step 
process discussed in this section. It presents a factual situation and 
performs the UBIT computation, and uses the data generated to com- 
plete a sample Form 990-T. The Form is due on or before the 15th day 
of the fifth month following the organization’s fiscal year end.’ An 
organization with a calendar year end, therefore, must submit its Form 
990-T on or before May 15th of the following year. 


IV. Copinc WiTH THE NEW REGULATORY ENVIRONMENT 


The unrelated business income tax has come to the forefront of public 
debate only in the past couple of years. For a number of years, the 
distinctions between for-profit businesses and not-for-profit organiza- 
tions were relatively clear. With the recent explosion of growth in the 
tax-exempt sector, however, and the fact that not-for-profit organizations 
and for-profit businesses no longer engage in mutually exclusive activ- 
ities, the aforementioned distinctions are becoming less and less clear. 

Not only has the IRS taken greater interest in this area, increasing 
sophistication is evident in the courts. In Living Faith, Inc. v. Com- 
missioner,’” a Seventh Circuit decision with an unusual and severe 
result, the court revoked the tax exemption of a religious not-for-profit 
organization that operated several restaurants and health food stores 
because the business was conducted with an ‘‘apparently commercial 
character.’’*°® This is an example of the growing ‘‘commerciality doc- 
trine’’ that supports the idea that not-for-profit organizations should 
not compete with for-profit organizations. 





105. See 26 U.S.C. § 511 (1988 & Supp. V 1993). See also supra notes 17-22 and 
accompanying text; Treas. Reg. §§ 1.6012-2(e), 1.6012-3(a)(5) (1960). Again, in most 
cases, standard rates and rules are applied. 

106. 26 U.S.C. § 6072(e) (1988 & Supp. V 1993) (‘‘In the case of an income tax return 
of an organization exempt from taxation . . . a return shall be filed on or before the 15th 
day of the 5th month following the close of the taxable year.’’). 

107. 950 F.2d 365 (7th Cir. 1991). 

108. Id. at 373. 
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A year later, in 1992, the IRS proposed comprehensive audit guide- 
lines for IRS agents to use in examining universities. As mentioned 
earlier, those guidelines were made final in August 1994.1” 

In addition, the IRS recently has proposed a new regulation that 
attempts to clarify a UBI issue of particular relevance to universities: 
when corporate sponsorship payments to universities—as well as other 
exempt organizations—result in unrelated business income. The attempt 
by the proposed regulation to define advertising and acknowledge- 
ments, however, may add more confusion than clarity. A brief discus- 
sion of some of the ambiguities in this distinction illustrates the 
difficulties that universities and other exempt organizations will con- 
tinue to face in the future in identifying the activities that will produce 
UBI. 

The proposed regulations distinguish payments received for advertis- 
ing, which generally qualify as unrelated business income, from pay- 
ments received for acknowledgments, which generally do not.’ To 
properly classify the income as either related or unrelated to its exempt 
purpose, an institution must determine whether the evidence of spon- 
sorship is an acknowledgment or advertising, and, if it is advertising, 
identify the medium in which the advertising will appear.'*' The two 
categories are mutually exclusive. If the sponsorship fits the definition 
of ‘‘acknowledgment,’’ it is not advertising.'!” 

‘‘Advertising’’ is defined as any activity or any message or other 
programming material broadcast, published, displayed, or distributed 
that promotes or markets any company, service, facility or product.'” 
‘‘Acknowledgment”’ is defined as mere recognition of sponsorship 
payments.'* In other words, the communication must identify the 
sponsor only and not promote its products or services.''® For example, 





109. I.R.S. Announcement 94-112, 1994-37 I.R.B. 1. See also supra note 10 and 
accompanying text. 

110. 58 Fed. Reg. 5687, 5688 (1993). 

111. Proposed Regulation 1.513-4 focuses on the nature of the services provided by 
the institution to sponsors of specific activities. Its rules apply uniformly to broadcast, 
print, and other nonbroadcast activities, without regard to the size, type or local nature 
of the college being sponsored or to the amount of the sponsorship payment. 58 Fed. 
Reg. 5687, 5688 (1993). The regulation does not apply, however, to income derived from 
advertising—even by the same sponsors—in exempt organization periodicals. ‘‘Periodi- 
cals’’ include regularly scheduled and printed material that is not related to and primarily 
distributed in connection with a specific sponsored event. Advertising in periodicals is 
covered by Prop. Treas. Reg. 1.512(a)-1(f). Prop. Treas. Reg. § 1.513-4(a), 58 Fed. Reg. 
5687, 5690 (1993). 

112. Id. § 1.513-4(b). The definitions of ‘‘advertising’’ and ‘‘acknowledgment’’ are 
notably absent from the IRS guidelines. 58 Fed. Reg. 5687, 5688 (1993). 

113. Prop. Treas. Reg. § 1.513-4(b), 58 Fed. Reg. 5687 (1993). 

114. Id. § 1.513-4(c)(1). 

115. Acknowledgments include: sponsor logos and slogans that do not contain com- 
parative or qualitative descriptions of the sponsor’s products or services; sponsor locations 
and telephone numbers; value-neutral descriptions of a sponsor’s product line or services; 
and brand or trade names and product or services listings. Id. 
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a university may conduct a marathon that recognizes a corporate spon- 
sor by listing the sponsor’s name in promotional fliers and newspaper 
ads, printing the name on T-shirts worn by participants, and including 
the name of the sponsor in the name of the event. These activities all 
would be acknowledgments, and any income received to sponsor the 
event would not be UBI.'* 

Consider the following additional illustration of the distinctions dis- 
cussed above. A university orchestra performs a series of concerts that 
are underwritten by two sponsors. Programs are distributed at each 
concert that describe the performance and recognize the sponsors. The 
logo of each sponsor appears on its recognition page. The only differ- 
ence in the two pages is that a slogan of Sponsor B, which contains a 
comparative product description, is included on its page. The university 
will be deemed to have acknowledged Sponsor A and provided adver- 
tising to Sponsor B. Thus, all amounts received from Sponsor B are 
UBI. Amounts from Sponsor A are not. If these same pages were 
reprinted in the university’s monthly music magazine—a publication 
unrelated to the concerts—different rules for classifying the income as 
UBI apply.'’? Whether sponsorship is characterized as advertising or 
acknowledgment depends on the facts of each case.’ 

The final player involved in revising UBIT is Congress. The House 
Ways and Means Oversight Committee held hearings in 1987 and 1988 
to review the provisions of the UBIT law. These hearings resulted in a 





116. Id. § 1.513-4(g) (paraphrasing example (1)). On an even grander scale, if the major 
corporate sponsor of a college football bowl game negotiated to have its name made part 
of the name of the bowl game, and have its name and logo appear on the players’ 
helmets and uniforms, the scoreboard and stadium signs, the playing field, soft drink 
cups and all related printed material, this also would constitute mere acknowledgment 
of the sponsor by the promoter. Id. (paraphrasing example (4)). These results are at odds 
with a Technical Advice Memorandum issued by the IRS prior to the proposed regula- 
tions. The memorandum advised that amounts received from a corporate sponsor would 
qualify as unrelated business income where the sponsor’s name was attached to the event 
and its logo was displayed on the athletic field and elsewhere. Tech. Adv. Mem. 91-47- 
007 (Aug. 16, 1991). While proposed regulations do not supersede technical advice 
memoranda, presumably they reflect the current position of the IRS. 

117. Prop. Treas. Reg. § 1.513-4(g), 58 Fed. Reg. 5687, 5690 (1993) (paraphrasing 
example (8)). See also supra note 111. 

118. Various additional sections of Proposed Regulation 1.513-4 make this clear. Under 
the proposed regulations, the mere existence of a sponsorship contract would not 
necessarily mean that a sponsorship payment is unrelated business income from adver- 
tising. Only terms of the agreement—that is, the services to be provided by the institu- 
tion—are relevant to the determination. Exclusivity arrangements alone would not mean 
that a sponsorship payment is advertising UBI. Prop. Treas. Reg. § 1.513-4(d), 58 Fed. 
Reg. 5687 (1993). If the amount of the sponsorship payment is contingent, by contract 
or otherwise, on factors such as attendance at an event or broadcast ratings, the spon- 
sorship payment would be considered advertising UBI. The fact that a sponsorship 
payment is contingent upon an event actually taking place or being broadcast, however, 
would not mean, in itself, that the payment is advertising income. Id. § 1.513-4(e). 
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number of proposals to change the law, some of which are far reaching 
and controversial. These proposals presently are stalled in committee, 
with the dispute focusing on two issues: Congress’ purpose and intent 
in enacting the UBIT law, and the criteria appropriate to determine 
what constitutes unrelated business income and how it should be 
taxed.1?9 

The focus of Congress’ current attention makes it probable that 
Congress will pass legislation to clarify what is and is not unrelated 
business income for colleges and other exempt organizations. Mean- 
while, the 1994 IRS audit guidelines and the 1993 Proposed Treasury 
Regulations should help colleges structure fund-raising and other reg- 
ular operations in such a way that the institution can minimize the 
amount of unrelated business taxable income generated. 


APPENDIX 


ILLUSTRATION OF UBIT COMPUTATION BASED UPON PROPOSED REGULATIONS 


Illustration #1: 


X, an exempt organization, conducts an annual college football bowl 
game. X sells broadcast rights to the game for $3,000,000 and receives 
$1,500,000 in admission and other fees. A major corporation pays X 
$2,500,000 to be the exclusive sponsor of the game. X distributes 
$2,000,000 of that amount to the participating colleges. X has $5,750,000 
of other expenses in connection with the bowl game. X acknowledges 
the sponsorship payment by adding the corporation’s name to the title 
of the event. Under proposed regulations, this would not be advertising 
because it does not promote the sponsor’s service, facility or product.'”° 

X also earns $800,000 from its design, manufacture, and marketing 
of various clothing items featuring the name and logo of the bowl 
game. This activity would be an unrelated trade or business that exploits 
X’s exempt function. Expenses associated with this activity total 
$250,000. X has no other source of unrelated trade or business income. 

Exempt-function expenses exceed revenues by $750,000. Because the 





119. (Discussion Options Relating to the Unrelated Business Income Tax): (Written 
Comments to) the Subcomm. on Oversight of the Comm. on Ways and Means, 101st 
Cong., ist Sess. 546-49 (1988); Unrelated Business Income Tax: Hearings Before the 
Subcomm. on Oversight of the Comm. on Ways and Means, 100th Cong., ist Sess. 11, 
12 (1987) (statement of O. Donaldson Chapoton, Deputy Assistant Secretary (Tax Policy), 
Dep’t of the Treas.). 

120. Prop. Treas. Reg. §§ 1.513-4(a), (c), (g), 58 Fed. Reg. 5687 (1993). 
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unrelated trade or business income exploits the bowl game and is an 
activity normally conducted by taxable organizations in pursuit of 
similar businesses, this excess would be allowed as a deduction against 
unrelated business taxable income. Accordingly, there would be no 
taxable unrelated business income because the excess exempt-function 
expenses of $750,000 more than offset the net income from the unrelated 
trade or business of $550,000.'2" 





Revenue: 
Television and radio rights .................ccccecceceeeceeeeees $3,000,000 
PU A CUR TI sain iss vic ciccicsvicesciacicecsiscess 1,500,000 
Sponsorship (acknowledgments) ...................scceeeeeess 2,500,000 
Income from unrelated trade or business.................. 800.000 
PIII Ladi cadnk ivy ash jnakebaaiakdicadasnchinaicsigdnaaanics $7,800,000 
Expenses: 
Bowl game (directly connected expenses 
& allocable overhead costs) ................ccccceeceeeeees $5,750,000 
Payments to Bowl game participants......................6. 2,000,000 
Unrelated trade or business (directly connected 
expenses & allocable overhead costs) ................. 250,000 
NS Si scsnsinieiieiiiiteentnninncs nnescsbindensentadien $8,000,000 
Unrelated trade or business (clothing activity): 
IN ilsaiketa tiki cake sepidsbabientiidh Wetibicaasmedgbanieasaaustadd 800,000 
NG iaick sp ivecaisneciiehlepeisiudianiinat hahaa MaAdibaeaviilccast — 250,000 
NET INCOME FROM UNRELATED TRADE OR BUSINESS ........ $550,000 
Exempt function (bowl game): 
PN iis cloiwapnancessidawieciinacentwiaadeceetectea lees $7,000,000 
Expenses (total expenses less 
unrelated business expenses).................cceceeeeeees —_7,750,000 
TOTAL EXEMPT FUNCTION INCOME (LOSS).............2c0ceeeeees ($750,000) 





121. Prop. Treas. Reg. § 1.512(a)-1(e), 58 Fed. Reg. 5687 (1993) (paraphrasing example 
(2)). 
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isd 990-T Exempt Organization Business Income Tax Return 


(and proxy tax under section 6033(e)) 
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weerne Revenue Service Lipa 
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it “Yes,” enter the ‘eee | 





Unvolsied ie or besinees Wows 
1a Gross receipts or sales 
b Lees retums and aliowances c Balance > 
2 Cost of goods sold (Schedule A, line7). . . . . ee 
3 Gross profit (subtract line 2 from line ic) . . . 
4a Capital gain net income (attach Schedule D) . 

b Net gain Goss) (Form 4797, Past li, line 20) (attach Form 4797) 
c Capital loss deduction for wusts . . . 

5 poorest gael 

6 Rent income (Schedule C) . ‘ ° 
































7 Unrelated debt-financed income (Schedule E). 
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Deductions Not Taken Elsewhere (See instructions for imitations on deductions.) 
(Except for contributions, deductions must be directly connected with the unrelated business income.) 
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18 Interest (attach schedule), 

19 ‘Taxes andlicenses, . . 

20 Charitable contributions (see instructions for limitation rules) 
21° Depreciation (attach Form 4562) 


























2 Less depreciation claimed on Schedule A and elsewhere on retum 





23 Depletion. . 

24 Contributions to deferred compensation plane 
25 Employee benefit programs , 

26 Excess exempt expenses (Schedule) . . . . 


2 TOTAL DEDUCTIONS (add lines 14 through 28) . 


30 Unrelated business taxable income betore net operating loss deduction (subtract line 29 from line 13), 
31 Net operating loss deduction 

32 Unrelated business taxable income before specific deduction (subtract line 31 from line 30) 
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Form 990-T (1903) 
Tax 


35 Amount from line 34 (unrelated business taxable income), . . . .. 2. . |35,}200,000 
36 Organizations Taxable as Corporations (see instructions for tax computation) 
Controlled group members (sections 1561 and 1563)}—Check here [) and: 
a Ce ee ae * ee ees)" nme vee mene 
mis |_j. als 15m is | 
b Enter organtatn's share of eadctional 5% tax fot more than $11,750) 1 l 
(@ additional 3% tax (not more than $100,000)... ..... 1 
¢ income tax on the amount on line 35 and any othertax . . .... 
37 Trusts Taxable at Trust Rates (see instructions for tax computation) Income tax on the amount 


on line 35 from: [) Tax rate schedule or [] Schedule D (Form 1041) and any other 
tex > 


GEMEIT Tax and Payments 
38a Foreign tax credit (corporations attach Form 1118; trusts attach Form 1116) . {38a 
b Other credits. (see instructions), «2 ww ww ee ee ee 
c General business credit—Check if from: 
CT Form 3800 or () Form (specify) >. 38¢ 
d Credit for prior year minimum tax (attach Form 8801 or 8827) . . . (38d 
40 Subtract line 39 from line 36c or fine 37, 2 1 ww et tt ttt 
41 Recapture taxes. Check if from: [) Form 4255 [)Forma6t1. . . . . 
42a Alternative minimum tax b Environmental tax 
43 Total tax (add lines 40, 41,42c) 2. 2 1 1 1 we ee et te es 
44 Payments: a 1992 overpayment credited to 1903. . .... 
b 1993 estimated tax payments... 2. 2. 2 1 ee ee 
c© Tax deposited with Form 7004 or Form 2758. . . . 1... es 
di Foreign organizations—Tax paid or withheld at source (see instructions) . . 
45 Total credits and payments (add lines 44a through 44e) . . . . 
“« Estimated tax panay (ee the Inetuctione on page 2). Check > C1 Ferm 2220 attached 
47 «=Tax due—t line 45 is less than the total of lines 43 and 46, enter amount owed. . . 
48 pon ames iy nto icon i tenn et ggg, Re 
Retented b> 


49 Enter the amount of line 48 you want: Credited to 1994 estimated tax > 
| Part V | Statements Regarding Certain Activities and Other Information (See instructions on page 9.) 


1 At any time during the 1993 calendar year, did the organization have an interest in or a signature or other authority Yes} Ne 
over a financial account in a foreign country (such as a bank account, securities account, or other financial account)? ee: 
it “Yes,” the organization may have to file Form TD F 90-22.1. If “Yes,” enter the name of the foreign country 
here > 
2 Was the organization the grantor of, or transferor to, a foreign trust that existed during the current tax year, 
whether or not the organization had any beneficial interest in it? . > 
it "Yes," the organization may have to file Forms 3520, 3520-A, or 926. fy 
3__Enter the amount of tax-exempt interest received or accrued during the tax year > $ —V/$Ui 
SCHEDULE A—COST OF GOODS SOLD See Pour ooh ae 
Cost 
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The books are in care of > Ve Pe Finance Telephone number > (_ ) 
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Form 990-T (198%) Page 3 
SCHEDULE C—RENT INCOME (ROM REAL PROPERTY AND PERSONAL PROPERTY LEASED WITH REAL PROPERTY) 
(See instructions on page 9.) 
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Illustration #2: 


The facts are the same as in Illustration (1), except that in addition 
to conducting the bowl game, X leases its stadium to a professional 
football team for an unrelated event and provides utilities and main- 
tenance services. The lease of the stadium is not related to the accom- 
plishment of X’s exempt purposes and does not exploit the bowl game. 
Accordingly, expenses, depreciation, and similar items paid or incurred 
in conducting the bowl game could not be taken into account in 
computing unrelated business taxable income attributable to the lease 
of the stadium to the professional team. '?? 





122. Id. (paraphrasing example (3)). 





SCIENTIFIC MISCONDUCT AND THE 
PLAGIARISM CASES 


DEBRA PARRISH* 


‘‘When you steal from one author, it’s plagiarism; if you steal 
from many, it’s research.”’ 


Wilson Mizner’ 


OVERVIEW 


The United States spends over $25 billion each year on biomedical 
research. In any appropriation that large, the potential for fraud exists. 
This article discusses plagiarism, a form of ‘‘scientific fraud’’ also 
known as ‘‘scientific misconduct,’’ and the federal government’s re- 
sponse to allegations of such ‘‘misconduct.’’ Several excellent books 
discuss concepts of plagiarism and the various forms that plagiarism 
can assume.’ 

This article examines how plagiarism has been defined and applied 
to scientific misconduct. After reviewing the legal landscape in which 
allegations of scientific misconduct are pursued, this article discusses 
possible responses to an allegation of plagiarism. The article also 
discusses the relationship between allegations of plagiarism, copyright 
infringement, theft of intellectual property, and the different treatment 
those respective allegations receive depending on whether they are 





* Debra M. Parrish is an associate with the law firm of Titus & McConomy in 
Pittsburgh, Pennsylvania, where she concentrates in the areas of health care and intel- 
lectual property law, with a particular interest in the area of science law. Before joining 
Titus & McConomy, Ms. Parrish worked as an attorney for the Office of Research Integrity 
from 1992-94. Ms. Parrish has a J.D. and B.S.E. in biomedical engineering from Duke 
University. She is a registered patent attorney and a director of the International Business 
Ethics Institute. 

It should be noted throughout this article that cases in which there was not a finding 
of scientific misconduct generally are not disclosed. Accordingly, cases or decisions 
deriving from cases in which there was not a finding of scientific misconduct are 
discussed without citations and in the abstract, based on the author’s experience. 

1. Wilson Mizner, in BARTLETT’S FAMILIAR QUOTATIONS 757 (Justin Kaplan ed. 16th 
ed. 1992). 

2. MARCEL C. LAFOLLETTE, STEALING INTO PRINT: FRAUD, PLAGIARISM, AND MISCONDUCT 
IN SCIENTIFIC PUBLISHING (1992); THOMAS MALLON, STOLEN WorDs: FORAYS INTO THE ORIGINS 
AND RAVAGES OF PLAGIARISM (1989); ALEXANDER LINDEY, PLAGIARISM AND ORIGINALITY (1952); 
Harry M. PAUuLL, LITERARY ETHICS; A STUDY IN THE GROWTH OF THE LITERARY CONSCIENCE 
(1928). 
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pursued under the Office of Research Integrity (ORI) model or the 
National Science Foundation (NSF) model. Finally, this article con- 
cludes that responding to an allegation of plagiarism is as complex as 
responding to allegations of other forms of scientific misconduct and 
suggests a variety of possible improvements to the investigation of 
plagiarism in the scientific misconduct arena. 


I. THE ADMINISTRATIVE LEGAL LANDSCAPE IN WHICH ALLEGATIONS OF 
PLAGIARISM ARE EVALUATED 


A. The Definition 


1. Scientific Misconduct 


ORI and NSF are the federal agencies primarily responsible* for 
defining, investigating, and prosecuting allegations of scientific mis- 
conduct.‘ ORI was formed in 1992 through the combination of the 
Office of Scientific Integrity (OSI) of the National Institutes of Health 
(NIH), and the Office of Scientific Integrity Review of the Office of the 
Assistant Secretary of Health (OSIR).5 ORI has jurisdiction over cases 





3. Other federal agencies that have developed definitions and procedures for re- 
sponding to allegations of research or scientific misconduct include the Department of 
Education (DED), the Food and Drug Administration (FDA), and the United States 
Department of Agriculture (USDA). UNirEp STATES DEPARTMENT OF AGRICULTURE, DIRECTIVE 
129 (Dec. 14, 1992) [hereinafter DIRECTIVE 129]. 

4. The meaning of the term ‘‘scientific misconduct’’ has been debated at length. 
Some argue that the term ‘‘scientific misconduct’’ should be replaced by the term 
‘research misconduct’’ to more clearly indicate that historical research, sociological 
research, and surveys are types of research in which misconduct may be found. When 
ORI was created in 1992, the Office of Scientific Integrity (OSI) was abolished. Some 
believed the name change reflected a new commitment to encompass other forms of 
misconduct. The OSI, however, always deemed all forms of research within its jurisdiction 
when investigating misconduct. The name change did not reflect a decision to address 
misconduct in types of research previously not within OSI’s jurisdiction. 

5. OSI and OSIR were established in March, 1989. 54 Fed. Reg. 11,080, 11,081 
(1989). Among OSI’s functions were the following: (1) overseeing implementation of all 
policies and procedures relating to scientific misconduct, (2) overseeing investigations 
of scientific misconduct, and (3) conducting investigations of scientific misconduct. Id. 
OSIR reviewed OSI findings, proposed policies, and procedures relating to scientific 
misconduct, and provided support to the Advisory Committee on Scientific Integrity, a 
committee created to provide input from the scientific community on scientific miscon- 
duct policies. Id. OSI and OSIR were created to provide greater uniformity among Public 
Health Service (PHS) scientific misconduct investigations. Before the creation of OSI and 
OSIR, each PHS agency conducted its own investigations of misconduct. The Institutional 
Liaison Office (ILO) of NIH and the Alcohol, Drug and Mental Health Agency (ADAMHA) 
conducted the most investigations. OSI and OSIR inherited and concluded many inves- 
tigations begun by ILO and ADAMHA. 

OSI and OSIR were combined to create ORI. Public Health Service, Statement of 
Organization, Functions and Delegations of Authority, 57 Fed. Reg. 24,262 (1992). 
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involving Public Health Service (PHS) funds.* NSF has jurisdiction over 
cases involving NSF funds.’ 

The PHS defines misconduct in science as: ‘‘fabrication, falsification, 
plagiarism, or other practices that seriously deviate from those that are 
commonly accepted within the scientific community for proposing, 
conducting, or reporting research. It does not include honest error or 
honest differences in interpretations or judgments of data.’’* Similarly, 
the NSF states: 


‘*‘Misconduct’’ means (1) fabrication, falsification, plagiarism, or 
other serious deviation from accepted practices in proposing, car- 
rying out, or reporting results from activities funded by NSF; or 
(2) retaliation of any kind against a person who reported or 
provided information about suspected or alleged misconduct and 
who has not acted in bad faith.® 





Previously OSIR had been a component of the Office of the Assistant Secretary of Health, 
but OSI had been part of the NIH. Essentially, OSIR’s staff and functions were transferred 
to ORI’s Division of Policy and Education, and OSI’s staff and functions were transferred 
to and became ORI’s Division of Research Investigations. 58 Fed. Reg. 7140, 7140-41 (1993); 
59 Fed. Reg. 2856 (1994) (describing the various duties of ORI’s Division of Policy and 
Education and Division of Research Investigations). 

6. Although ORI is responsible for most PHS cases involving scientific misconduct, 
the FDA retains authority to conduct investigations of alleged misconduct involving 
FDA-regulated research under its bio-monitoring program. 58 Fed. Reg. 7140 (1993); 59 
Fed. Reg. 2856 (1994). 

7. ORI and NSF typically are involved only in cases in which the alleged scientific 
misconduct occurred in a project funded by ORI or NSF. However. ORI and NSF may 
determine that, based on scientific misconduct in projects not funded by those agencies, 
an individual is not ‘‘presently fit’’ to receive funding from any governmental source. 
Accordingly, ORI and NSF may recommend debarment of the individual from receipt of 
any federal monies for a set period. 

8. 42 C.F.R. § 50.102 (1993). The regulations regarding misconduct in science are 
codified at 42 C.F.R. Part 50, Subpart A (Responsibilities of Awardee and Applicant 
Institutions for Dealing With and Reporting Possible Misconduct in Science) [hereinafter 
1989 Regulation]. 

ORI’s definition of scientific misconduct is the result of an evolution of the PHS 
definition of research misconduct. PHS defines misconduct as ‘‘serious deviation, such 
as fabrication, falsification, or plagiarism, from accepted practices in carrying out research 
or in reporting the results of research ... .’’ Public Health Service, Policies and Proce- 
dures for Dealing with Possible Misconduct in Science, NIH GuiwE Grants & Conr., July 
18, 1986, at 5 [hereinafter 1986 Policies and Procedures]. 

PHS originally proposed defining ‘‘misconduct in science’”’ as ‘‘fabrication, falsification, 
plagiarism, deception or other practices that seriously deviate from those that are com- 
monly accepted within the scientific community for proposing, conducting or reporting 
research.’’ Announcement of Development of Regulations Protecting Against Scientific 
Fraud or Misconduct, Request for Comments, 53 Fed. Reg. 36,347, 36,349 (1988). 

The scientific community has rendered numerous and varying views on the proper 
definition of scientific misconduct. Numerous parties have argued that only ‘‘scientific 
fraud’’ should be actionable. Others have argued that the appropriate term is ‘‘research 
misconduct”’ to clarify that misconduct in history and social sciences are included among 
the prohibited activities. 

9. 45 C.F.R. § 689.1(a) (1993). 
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Although the NSF’s and ORI’s definitions of scientific misconduct 
are different in other respects,*° both agencies include within their 
definitions plagiarism and other practices that seriously deviate from 
norms in the scientific community. However, ORI and NSF place 
different emphasis on the importance and use of the ‘‘other serious 
deviations’’ clause. The crux of NSF’s definition is ‘‘serious deviation 
from accepted practices’’; fabrication, falsification, and plagiarism are 
examples of ‘‘serious deviations.’’ However, NSF does not deem all 
plagiarism to be a serious deviation from accepted practices. ORI, in 
contrast, attempts to classify all of its findings of scientific misconduct 
as falsification, fabrication or plagiarism. ORI has considered dropping 
the ‘‘other serious deviations’? component of its definition. Problems 
exist in establishing that a given practice is a serious deviation from 
accepted scientific practices. In addition, the scientific community has 
challenged that portion of the PHS definition, claiming that the lan- 
guage is too vague and too broad to give notice to the scientific 
community of what constitutes scientific misconduct." 

Despite the existence of these federal agencies, the primary respon- 
sibility for investigating allegations of scientific misconduct is vested 
in the institutions that receive federal funding.'? Since 1989, institutions 
that receive PHS funds have been required to establish policies and 
procedures for responding to allegations of scientific misconduct.'* Most 
institutions have incorporated into their policies and procedures either 
the PHS or the NSF definition of scientific misconduct to address 
scientific misconduct allegations. * 





10. Note that the NSF definition applies to ‘‘activities funded by NSF’’ and is not 
limited to scientific research per se. NSF argued that an increasing portion of its funding 
is spent on science and engineering education rather than on research. The NSF definition 
also varies from the PHS definition in that it includes retaliation against whistleblowers 
and does not explicitly exclude honest error (although NSF claims that its definition 
implicitly excludes honest error). 56 Fed. Reg. 22,287 (1991). 
11. See, e.g., NATIONAL ACADEMY OF SCIENCES, RESPONSIBLE SCIENCE, ENSURING THE 
INTEGRITY OF THE RESEARCH PROCESS, EXECUTIVE SUMMARY 5 (1992), which states that a 22 
member panel convened by the Committee on Science Engineering and Public Policy 
(COSEPUP), the National Academy of Sciences (NAS), the National Academy of Engi- 
neering, and the Institute of Medicine ‘‘unanimously rejects ambiguous language such 
as the category ‘other serious deviations from accepted research practices’ .. . [because 
of the potential for scientific misconduct findings to be] based solely on their use of 
novel or unorthodox research methods.’’ The NAS defined misconduct in science as: 
fabrication, falsification, or plagiarism, in proposing, performing, or reporting 
research. Misconduct in science does not include errors of judgment; errors in 
the recording, selection, or analysis of data; differences in opinions involving 
the interpretation of data; or misconduct unrelated to the research process. 

Id. 

12. 42 C.F.R. § 50.104(a)(6) (1993); 45 C.F.R. § 689.3(a) (1993). ORI may conduct an 
investigation or inquiry if the institution is unable or unwilling to conduct a timely, 
thorough, competent, and unbiased inquiry or investigation. 42 C.F.R. § 50.104(a)(5)-(6) 
(1993). 

13. 42 C.F.R. § 50.103(a) (1993). 

14. Some institutions, however, acknowledge the disparities between the PHS and 
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2. Plagiarism 


Approximately 30% of the cases that ORI reviews or investigates 
involve allegations of plagiarism. As of January 1995, ORI and its 
predecessor organizations, OSI and OSIR,’* had closed ten cases in 
which scientific misconduct was found based on a finding that plagia- 
rism occurred.'* Approximately 50% of the cases that NSF reviewed or 
investigated involved allegations of plagiarism.’? NSF has closed four 
cases in which scientific misconduct was based on a preliminary finding 
of plagiarism.” 





NSF definitions of scientific misconduct, and have different policies and procedures for 
responding to an allegation of scientific misconduct, depending on the funding source. 

15. Other PHS organizations that preceded OSI and OSIR in investigating and setting 
policies for scientific misconduct may have applied different standards and definitions 
when investigating and evaluating allegations of scientific misconduct. This article will 
focus only on the decisions rendered by OSI, OSIR, and ORI. 

16. The cases in which there have been findings of scientific misconduct based on a 
finding of plagiarism involved the following individuals alleged to have committed 
misconduct: Dr. Gerald J. August, Off. Research Integrity, Case No. 93-32 (Nov. 3, 1993) 
{hereinafter August]; Dr. James H. Freisheim, Off. Research Integrity, Case No. 92-07 
(Apr. 1992) [hereinafter Freisheim]; Dr. Mark M. Kowalski, Off. Research Integrity, Case 
No. 91-12 (Feb. 1991) [hereinafter Kowalski]; Dr. Leo A. Paquette, Off. Research Integrity, 
Case No. 91-10 (Feb. 1991) [hereinafter Paquette]; David Van Thiel, Off. Sci. Integrity, 
Case No. 89-63 (Nov. 1989) [hereinafter Van Thiel]; Dr. L. Cass Terry, Off. Sci. Integrity, 
Case No. 89-50 (July 1987) [hereinafter Terry]; Dr. Jin Tong Wang, Off. Sci. Integrity, 
Case No. 89-06 (July 5, 1989) [hereinafter Wang]; Dr. Herbert K. Naito, Off. Sci. Integrity, 
Case No. 88-03 (Dec. 1988) [hereinafter Naito]; Dr. Lonnie Mitchell, Off. Sci. Integrity, 
Case No. 87-01 (Nov. 1987) {hereinafter Mitchell]; and Dr. C. David Bridges, Off. Sci. 
Integrity, Case No. 094 (July 20, 1984), appealed, Dep’t Health & Hum. Servs., Depart- 
mental Appeals Bd. Dec. No. 1232, Docket No. 89-207 (Mar. 7, 1991) [hereinafter Bridges]. 
See also 58 Fed. Reg. 33,830, 33,830-32 (1993); 59 Fed. Reg. 49,047 (1994). Throughout 
this article the individual alleged to have committed plagiarism will be called the 
Respondent. Cases preceding the formation of ORI and completed under the auspices of 
OSI are identified with an OSI case number. 

17. Telephone interview with James Zwolenik, Ph.D., Assistant Inspector General for 
Oversight, Office of Inspector General, National Science Foundation (July 26, 1994). 

18. Off. Inspector Gen., Nat’l Sci. Found., Case No. 91-25 (July 1991) [hereinafter 
OIG Case No. 91-25] (plagiarism by associate professor in NSF grant proposal); Case No. 
91-01 (Jan. 3, 1991) [hereinafter OIG Case No. 91-01] (plagiarism by assistant professor 
in NSF grant proposal); Case No. 90-20 (Apr. 1990) [hereinafter OIG Case No. 90-20] 
(plagiarism by professor in NSF grant proposal); Case No. 89-04 (May 16, 1989) [here- 
inafter OIG Case No. 89-04] (plagiarism by professor in NSF and DARPA grant proposals). 
See also 9 OIG SEMIANN. REP. 27-28 (1993); 7 OIG SEMIANN. REP. 24-27 (1992); 6 OIG 
SEMIANN. REP. 21 (1991-92); 5 OIG SEMIANN. REP. 30-33 (1991). The Office of Inspector 
General (OIG) has investigated numerous cases of alleged plagiarism and has found 
plagiarism but has not forwarded those cases to NSF for a formal finding of scientific 
misconduct. See, e.g., Off. Inspector Gen., Nat’l Sci. Found., Case No. 92-12 (Mar. 16, 
1992) [hereinafter OIG Case No. 92-12] (minor plagiarism due to carelessness found and 
letter of reprimand sent); Case No. 89-03 (Apr. 11, 1989) [hereinafter OIG Case No. 89- 
03] (professor not guilty of misconduct under NSF regulations and guilty student no 
longer in U.S. and not a recent recipient of NSF funding). See also 9 OIG SEMIANN. REP. 
29 (1993); 6 OIG SeMIANN. REP. 19-20 (1991-92). The OIG Reports do not identify the 
universities or institutions by name. Consequently, NSF cases will identify the type of 
institution at which the misconduct was found. 
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ORI’s working definition of plagiarism is: 


The act of appropriating the literary composition of another, or 
parts or passages of the writings, or the ideas (intellectual theft) 
or language of the same, and representing them as one’s own 
thoughts. Although intellectual theft is traditionally used to in- 
dicate the stealing of ideas, as opposed to the theft of written 
material (plagiarism), by definition, it is a subset of plagiarism." 


Thus, ORI deems plagiarism to include the theft of words, ideas, 
findings, or methods of another when the original source is not indi- 
cated. 

Because of the perceived difficulties in proving that a scientist’s 
actions constituted ‘‘a serious deviation from those accepted in the 
scientific community,’’° many ORI cases that may have been considered 
‘fa serious deviation’’ instead are evaluated as allegations of fabrication, 
falsification, and plagiarism. Consequently, under ORI’s rubric, cases 
involving allegations of theft of intellectual property, which includes 
theft of ideas, patent infringement, copyright violations, and theft of 
data (e.g. laboratory records), often are evaluated as allegations of 
plagiarism.”' Difficulty exists in determining which allegations initially 
characterized as theft of intellectual property are commuted to findings 
of plagiarism, a form of scientific misconduct, and which are deemed 
to constitute merely authorship disputes. ORI deems authorship dis- 
putes between former collaborators to fall outside the PHS definition 
of plagiarism. 

Because NSF emphasizes that all allegations of misconduct are as- 
sessed primarily to determine whether the conduct constitutes a serious 
deviation and that enumeration of unacceptable actions can hamper the 
flexibility of the standard, it does not focus on labelling the particular 
form of misconduct.?? Consequently, NSF does not have a ‘‘working 
definition’’ of plagiarism that it applies when evaluating a case. Despite 
lacking a specifically formulated definition, NSF deems the copying of 
both ideas and words to be forms of plagiarism. However, for the 
copying to constitute scientific misconduct it must be a serious devia- 
tion from the norms of the scientific community. Thus, if an individual 
copied a phrase or set of phrases that described a common procedure, 
although such copying technically would constitute plagiarism, it would 
not be deemed to constitute scientific misconduct. 

As stated above, most institutions that have policies and procedures 
for responding to allegations of scientific misconduct have incorporated 





19. ORI Provides Working Definition of Plagiarism, OIG Newst. (Off. Research Integ- 
rity, Rockville, Md.), Dec. 1994, at 3. 

20. See supra text accompanying note 8. 

21. Most of the cases involving allegations of patent infringement, copyright viola- 
tions, and theft of data are treated as outside the definition of scientific misconduct. 

22. See, e.g., 6 OIG SEMIANN. REP. 18 (1991-92). 
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either the PHS or NSF definition of scientific misconduct.?* Nonetheless, 
most institutions do not have an explicit definition of plagiarism arti- 
culated in those policies.24 Those institutions that have a policy regarding 
plagiarism typically are explicit with respect to undergraduate students, 
but not with respect to faculty.2°> Furthermore, faculty codes often 
discuss ‘‘academic integrity,’’ but do not set forth a definition of 
plagiarism. However, plagiarism and theft of intellectual property 
principles often are discussed in institutional policies applying to 
campus activities, patents, and copyrights.?” 

Unfortunately, the agencies and various institutions define and apply 
the concept of plagiarism differently.22 Some definitions require that 
the plagiarist derive some benefit from passing off another’s work as 
his own.”? Other definitions incorporate the elements of fraud, e.g., 
reliance on the misrepresentation.*° Under these definitions, the act of 
plagiarism is not complete until the plagiarist derives a benefit from 
the copying or until another is deceived by the copying. Thus, if others 
detected the copying and were not deceived, the accused individual 
could be found only to have attempted plagiarism. 

Many institutions, including ORI, have incorporated a requirement 
of an intent to deceive for a finding of scientific misconduct based on 
plagiarism. Because of problems proving intent, some allegations of 
plagiarism have resulted in findings based on another prong of the 
definition of scientific misconduct. For example, in Mitchell,*’ the 


Respondent provided to a contract grant writer materials, including 





23. Personal Communication with John Butler, Analyst, Division of Policy and Edu- 
cation, Office of Research Integrity (Mar. 1994). Mr. Butler is responsible for evaluating 
whether institutional policies and procedures comply with PHS guidelines. See also 
NATIONAL ACADEMY OF SCIENCES, RESPONSIBLE SCIENCE, ENSURING THE INTEGRITY OF THE 
RESEARCH PROCESS 234 (1992). 

24. Personal Communication with John Butler, Analyst, Division of Policy and Edu- 
cation, Office of Research Integrity (Mar. 1994). 

25. Id. 

26. Id. 

27. Id. 

28. For example, the USDA defines plagiarism as ‘‘the presentation of data, ideas, 
or words of another as if one’s own, including the use of previously published material 
without crediting the source.’’ See DirEcTIVE 129, supra note 3, at E5. See also K.R. St. 
ONGE, THE MELANCHOLY ANATOMY OF PLAGIARISM 51-62 (1988) (citing various definitions 
from schools and reference materials). See Carolyn Mooney, Critics Question Higher Educa- 
tion’s Commitment and Effectiveness in Dealing with Plagiarism, CHRON. HIGHER EDUC., 
Feb. 12, 1992, at A13, A16 (noting that various academic societies define plagiarism 
differently). 

29. ‘‘Plagiarism is an intentional verbal fraud committed by the psychologically 
competent that consists of copying significant and substantial uncredited written materials 
for unearned advantages with no significant enhancement of the materials copied.’’ Sr. 
ONGE, supra note 28, at 101. 

30. Id. at 55. 

31. See supra note 16. This case began under the aegis of the National Institute of 
Mental Health (NIMH) and was completed by OSI. 
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another scientist’s submitted application, that the Respondent claimed 
he provided to the contract writer as a model. Dr. Mitchell stated that 
the contract grant writer had committed the plagiarism. Dr. Mitchell 
contended that because he did not have the requisite intent, he should 
not be found to have committed scientific misconduct. Although Dr. 
Mitchell was not found to have been the plagiarist, he was found to 
have created the conditions that led to the plagiarism by: providing 
the ‘‘model application,’’ failing to review his application sufficiently 
to detect the plagiarized portion, and giving the contract writer sug- 
gestive and permissive instructions regarding the use of the ‘‘model 
application.’’ Because Dr. Mitchell was found not to have committed 
the act of plagiarism, the finding of scientific misconduct was premised 
on a ‘‘serious deviation from accepted standards of conduct.’’ Query 
how such cases will be resolved if the serious deviation clause is 
removed from the PHS definition of scientific misconduct. 

In contrast, other institutions, including NSF, do not require an intent 
to deceive for a finding of plagiarism.*? For example, the Committee 
on the Conduct of Science of the NAS stated: 


The intentional use of another’s intellectual property without giv- 
ing credit may seem more blameworthy than the actions of a 
person who claims to have plagiarized because of inattention or 
sloppiness. But, as in the case of fraud, the harm to the victim is 


the same regardless of intention. Furthermore, given the difficulty 





32. For example, when the American Historical Association (AHA) amended its 
statement on plagiarism in 1990, it dropped the ‘‘intent to deceive’’ clause, stating that 
it is improper to use another’s work irrespective of the underlying intent. Furthermore, 
the Professional Division of the AHA found that it could not establish motive in the 
plagiarism cases that it reviewed. AMERICAN HISTORICAL ASSOCIATION, STATEMENT ON STAN- 
DARDS OF PROFESSIONAL CONDUCT 17-22 (1990) (defining plagiarism as ‘‘expropriation of 
another author’s findings, interpretation, or text, presented thereafter as one’s own 
creation without proper attribution to its actual source’’); See also Mooney, supra note 
28, at A13, A16. The AHA’s plagiarism statement was revised further in May 1993 to a 
‘‘Statement on Plagiarism and Related Misuses of the Work of Other Authors.’’ AMERICAN 
HISTORICAL ASSOCIATION, STATEMENT ON STANDARDS OF PROFESSIONAL CONDUCT 13-16 (1993) 
(defining plagiarism as ‘‘expropriation of another author’s text, and the presentation of 
it as one’s own”’ and defining misuse as ‘‘the limited borrowing, without attribution, of 
another historian’s distinctive and significant research findings, hypotheses, theories, 
rhetorical strategies, or interpretations, or an extended borrowing without attribution’’). 

Furthermore, in Newman v. Burgin, 930 F.2d 955 (1st Cir. 1991), the alleged plagiarist 
argued that the University of Massachusetts at Boston could not find her guilty of 
plagiarism because it had not proven that she had intended to deceive others. Id. at 962. 
The university had applied the Modern Language Association of America definition of 
plagiarism. MODERN LANGUAGE ASSOCIATION, HANDBOOK FOR WRITERS OF RESEARCH PAPERS, 
THESES AND DISSERTATIONS 4 (1977) (‘‘to plagiarize is to give the impression that you have 
written or thought something that you have in fact borrowed from another’’). In upholding 
the university’s finding of plagiarism, the court noted that the MLA definition permitted 
a finding of plagiarism through negligence or recklessness without an intent to deceive. 
Newman, 930 F.2d at 962. 
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of judging intentions, the censure imposed by the scientific com- 
munity is likely to be equally great.* 


Because the touchstone for a finding of misconduct by NSF is ‘‘serious 
deviation,’’ NSF has stated specifically that ‘‘NSF’s misconduct regu- 
lation does not require a finding of knowing or purposeful conduct for 
a finding of misconduct in science.’’** NSF considers the external acts 
reflecting intent and notes that only indirect evidence will be available 
to determine the subject’s intent.*> NSF asserts that when applicants 
submit proposals to NSF, they have certified expressly their originality 
and, thus, are responsible for any plagiarism in the proposal. NSF 
considers such certification and other overt acts to reflect the Respon- 
dents’ intent. NSF further maintains that inquiries into the mental state 
of the individual are irrelevant when an express certification of origi- 
nality was part of the application.*¢ 

Thus, NSF has found plagiarism premised on gross negligence.*’ In 
a case involving a small southern university,** the Respondent claimed 
that a typist mistakenly had included the allegedly plagiarized material 
in an application. The Respondent argued that because he did not 
intend to plagiarize the materials, he could not be found to have 
committed plagiarism. The university found that the Respondent’s 
carelessness in submitting the application constituted a serious devia- 
tion from accepted scientific practices, and therefore, was scientific 


misconduct.*° NSF found that the ‘‘serious deviation’’ constituted pla- 
giarism and recommended debarment under that prong of the definition 
of scientific misconduct. As part of a settlement agreement, the Re- 
spondent acknowledged that his actions constituted plagiarism under 
the NSF definition.” 





33. NATIONAL ACADEMY OF SCIENCES, ON BEING A SCIENTIST 18 (1989). 

34. 9 OIG SEMIANN. REP. 36 (1993) (emphasis in original). 

35. See 5 OIG SEMIANN. REP. 33 (1991) (‘‘[T]he subject’s overt behavior is ordinarily 
enough to answer any questions about his or her intent.’’); 7 OIG SEMIANN. REP. 25 (1992) 
(‘NSF looks at the overt facts: the copying from a certain source without giving 
appropriate credit. These facts usually say all that is needed about the subject’s intent. 
To look for other evidence moves the investigation into obscure psychological issues.’’) 
See also 9 OIG SEMIANN. REP. 36-38 (1993) (discussing the meaning and role of intent in 
scientific misconduct investigations); Letter from Frederick Bernthal, Deputy Director, 
National Science Foundation, to Respondent in Case No. 91-25 1 (Nov. 16, 1992) (on 
file with author) (‘‘We [NSF] do not find it necessary to determine whether your failure 
to include proper citations in your grant proposals was deliberate. Plagiarism, under 
NSF’s misconduct regulations, does not require that level of intent.’’). 

36. 5 OIG SEMIANN. REP. 33 (1991). 

37. See, e.g., OIG Case No. 90-20, supra note 18; OIG Case No. 91-25, supra note 
18. 

38. OIG Case No. 90-20, supra note 18 . See also 5 OIG SEMIANN. REP. 32-33 (1991). 

39. OIG Case No. 90-20, supra note 18, at 5 (Agreement app. A). 

40. Id. at Agreement { II.A (‘‘The PI understands that copying of substantial material 
without attribution constitutes plagiarism under NSF’s misconduct regulation.’’). 
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B. The Processes 


1. The ORI Process 


Under ORI’s scheme, after an allegation of scientific misconduct is 
made against the Respondent, the institution conducts an inquiry” into 
the allegation. If the inquiry produces ‘‘sufficient basis for conducting 
an investigation,’’ the institution conducts an investigation*? and con- 
veys its findings to ORI.** ORI reviews the institution’s report and may 
accept, reject or modify the findings. If an individual is found to have 
committed scientific misconduct and ORI accepts that finding, ORI (1) 
enters the Respondent’s name into the PHS ‘‘ALERT’’ system,** and (2) 
analyzes the case to determine if debarment from receiving federal 
funds for a set period of time is warranted. If debarment is not war- 
ranted, the individual is notified of the proposed finding of scientific 
misconduct and proposed sanctions. The individual then has 30 days 





41. An inquiry is an ‘‘information gathering and initial factfinding to determine 
whether an allegation or apparent instance of [scientific] misconduct warrants an inves- 
tigation.’’ 42 C.F.R. § 50.102 (1993). 

42. An investigation is a ‘‘formal examination and evaluation of all relevant facts to 
determine if misconduct has occurred.”’ Id. An investigation typically follows an inquiry 
and usually includes: (1) interviews of the Complainant, the Respondent and other 
relevant witnesses; (2) a review of relevant publications and applications that may include 
all of the Respondent’s applications or publications if a pattern of misconduct is sus- 
pected; and (3) a final determination of whether or not the Respondent committed 
scientific misconduct. An investigation typically is much more extensive than an inquiry, 
and more formal institutional procedures are invoked. Furthermore, an investigation must 
make a determination of whether scientific misconduct occurred, but an inquiry does 
not reach that determination. 

43. Id. § 50.104. ORI will conduct an inquiry or investigation if the institution is 
unable or unwilling to conduct a thorough, competent or unbiased inquiry or investiga- 
tion. Id. § 50.104(a)(5)-(6). ORI has primary responsibility for investigating allegations 
of misconduct in intramural programs. 

44. The PHS ‘‘ALERT,’’ more formally known as ALERT Records Concerning Indi- 
viduals Found to Have Committed Scientific Misconduct in PHS Sponsored Research, is 
a system of records that essentially comprises a list of the names of individuals who: (1) 
ORI or an institution has found to have committed scientific misconduct; (2) are subject 
to an administrative action imposed after a determination of misconduct; (3) agree to 
voluntary corrective action as a result of an investigation of scientific misconduct; or (4) 
the FDA determines have violated an FDA regulation governing research and the deter- 
mination warrants official action. See 59 Fed. Reg. 25,953 (1994). PHS agencies that 
award grant funds are provided this list on a need to know basis to ensure that they are 
apprised that problems have been identified with the subject research and to ensure that 
appropriate precautions are taken to prevent waste of public funds. An agency that has 
received a proposal, which otherwise would be funded, from an individual who appears 
in the ALERT system may withhold the funding pending resolution of the appeal process. 
The agency also may include a clause in the grant award that the grant monies must be 
returned if the investigator is found to have committed scientific misconduct. 

If an individual is included on the list based on a finding of scientific misconduct, 
the findings and the sanctions are available by an electronic bulletin board to outside 
organizations and institutions. See id. 
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to decide whether to appeal the proposed finding and sanctions to a 
Research Integrity Adjudications Panel (RIAP).* If ORI determines that 
the misconduct warrants the sanction of debarment,** ORI forwards its 
recommendation to the Office of Grants and Acquisition Management 
(OGAM), Office of the Assistant Secretary for Management and Budget.*’ 
If OGAM agrees with the debarment recommendation, OGAM and ORI 
jointly sign and send a single notice of the proposed findings of 
scientific misconduct. 

Through a Memorandum of Agreement** between the PHS and the 
Departmental Appeals Board (DAB) of the Department of Health and 
Human Services (HHS), ORI has contracted with the DAB to provide 
the members of the RIAP. To date, in each case heard by the DAB, the 
panel has consisted of three attorneys and a law clerk.*® Unfortunately, 
few, if any, of the members of the DAB have a science background. 
Only the presiding board member and the law clerk attend the entire 
hearing.®° In June 1994, the DAB published a notice that on the request 
of either ORI or the Respondent, one of the RIAP members will be a 
scientist or expert.*' Although the DAB has the authority to appoint an 
expert to the panel, it has not included an expert on the panel in any 
of the cases that have proceeded to a hearing. 





45. RIAP is a part of the Departmental Appeals Board (DAB) of the Department of 
Health and Human Services (HHS) and was established through a Memorandum of 
Agreement among the Departmental Appeals Board, Office of Research Integrity and the 
Office of the Assistant Secretary for Health (Sept. 24, 1992) [hereinafter Memorandum of 
Agreement]. Hearings have been offered to individuals found to have committed scientific 
misconduct since November 1992. 57 Fed. Reg. 53,125 (1992). 

46. The sanction of debarment will be discussed in more detail infra at Section II.D. 

47. The hearing on the scientific misconduct is combined with the debarment hearing. 
Memorandum of Understanding between Office of Grants and Acquisition Management 
and Office of Research Integrity (Nov. 24, 1992) [hereinafter Memorandum of Understand- 
ing] (on file with author). 

48. Memorandum of Agreement, supra note 45. 

49. As of August 1994, only four cases have proceeded through an administrative 
hearing. Those cases are: Dr. John Hiserodt, Dep’t Health & Hum. Servs., Departmental 
Appeals Bd. Dec. No. 1466, Docket No. A-93-117 (Feb. 25, 1994) [hereinafter Hiserodt]; 
Dr. Mikulas Popovic, Dep’t Health & Hum. Servs., Departmental Appeals Bd. Dec. No. 
1446, Docket No. A-93-100 (Nov. 3, 1993) [hereinafter Popovic]; Dr. Rameshwar Sharma, 
Dep’t Health & Hum. Servs., Departmental Appeals Bd. Dec. No. 1431, Docket No. A- 
93-50 (Aug. 6, 1993) [hereinafter Sharma]; and Dr. Paul F. Langlois, Dep’t Health & 
Hum. Servs., Departmental Appeals Bd. Dec. No. 1409, Docket No. A-93-30 (May 6, 
1993) [hereinafter Langlois]. 

50. See 59 Fed. Reg. 29,809, 29,810 (1994) (‘“The Presiding Panel Member will preside at 
the hearing. Other Panel Members will attend as much of the hearing as the Members 
decide among themselves ....’’). In light of the panel members’ weak science back- 
ground, the decision of the panel members not to attend the hearings and ask questions 
is perplexing. 

51. Id. The DAB modified the Memorandum of Agreement, supra note 45, after ORI 
complained that the DAB had imposed an unfair burden on ORI when the DAB refused 
to appoint scientists to the RIAP despite ORI’s request for such an appointment. 
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If a Respondent chooses to appeal the proposed finding of scientific 
misconduct or the sanctions,®** the Respondent notifies the DAB in 
writing within thirty days after receiving notice of the findings, and a 
preliminary conference is scheduled, typically within two weeks.** ORI 
presents the finding of scientific misconduct to the DAB.™* During the 
preliminary conference, the ORI and the Respondent identify the issues 
in the case, establish schedules for briefing, and schedule the exchange 
of preliminary and final witness and document lists.5> After the case 
has been presented to the RIAP, the RIAP renders a decision on the 
finding of scientific misconduct and the propriety of the proposed 
sanctions. The RIAP’s decision constitutes the final decision of the 
Secretary of Health with respect to the findings of scientific misconduct 
and all non-debarment sanctions.** If ORI recommends debarment and 
OGAM concurs in that recommendation, the RIAP’s decision constitutes 
the final PHS decision with respect to debarment and PHS administra- 
tive actions. If OGAM does not agree with the proposed debarment, 
OGAM will be sent a copy of the DAB decision. OGAM then conducts 
an analysis of whether a ‘‘genuine dispute over material facts’’ exists.°’ 
If no material facts remain in dispute and a full hearing on the 
debarment is not warranted, OGAM issues its final decision on the 
debarment within 30 days after receiving the DAB decision.** Only the 
Respondent can appeal the DAB’s ruling by pursuing the action in 
court. 


After HHS has made a final determination of scientific misconduct, 
the finding is published in the Federal Register and the NIH Guide for 
Grants and Contracts. Beginning on June 19, 1994, the National Library 
of Medicine (NLM) began identifying articles that had been implicated 
in a finding of scientific misconduct. Using comment fields, NLM 
‘‘tags’’ an article as having been found to reflect scientific misconduct.*° 


2. The NSF Process 


Under the NSF process, the Office of Inspector General (OIG) conducts 
the investigations of scientific misconduct and forwards its findings to 





52. Dr. Paul F. Langlois did not appeal the finding of misconduct or the administrative 
sanctions that precluded him from serving on PHS advisory committees, boards or peer 
review groups, but appealed the proposed three-year debarment sanction. Langlois, supra 
note 49, at 1. The DAB upheld ORI’s prospective three-year debarment. Id. at 5, 8-11. 

53. 59 Fed. Reg. 29,809, 29,810 (1994). 

54. Although ORI may ask the institution to make witnesses and documents available, 
counsel from the institution do not participate in the hearing process. 

55. 59 Fed. Reg. 29,809, 29,810 (1994). 

56. Id. at 29,811. 

57. 45 C.F.R. § 76.314 (1993). 

58. The regulations governing debarment can be found at 45 C.F.R. §§ 76.100-.325 
(1993). 

59. Only cases in which ORI has found scientific misconduct are tagged; i.e., cases 
in which NSF finds scientific misconduct are not tagged. NLM also has a medical subject 
heading for plagiarism. NLM defines plagiarism as ‘‘passing off as one’s own the work 
of another without credit.’’ Telephone Interview with Peri Schuyler, Head, Medical Sub- 
ject Headings, National Library of Medicine (Jan. 30, 1995). 
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the NSF. Using this information, the NSF determines whether scientific 
misconduct has occurred. Thus, separate bodies conduct the investi- 
gative and adjudicative functions. If an allegation of misconduct is 
made directly to the NSF, OIG reviews it during a pre-inquiry assess- 
ment phase.®° Typically, OIG contacts the Respondent confidentially 
and asks the Respondent to respond to the allegation. If the Respon- 
dent adequately explains why the allegation should not be deemed 
scientific misconduct, the case is closed by OIG and the case is not 
referred to NSF for a finding of whether scientific misconduct occurred. 
The vast majority of cases are concluded at this stage. If the response 
does not address adequately OIG’s concerns, an inquiry may be con- 
ducted either by OIG® or by the institution that employs the Respon- 
dent.™ If the inquiry reveals that the allegation or apparent instance of 
misconduct has substance, an investigation may be conducted.® Al- 
though empowered to conduct investigations,“ OIG typically requests 
that the institution conduct the investigation.” 

After receiving the institutional report of the investigation, OIG re- 
views the report for accuracy and completeness and determines whether 
the investigating institution followed usual and reasonable procedures.® 
OIG may accept the institutional report in whole or in part, or may 
initiate a new investigation.** When the OIG’s investigation determines 
that the Respondent’s conduct did not constitute a serious deviation, 
OIG will not forward the case to NSF with a recommendation that the 
NSF make a finding of scientific misconduct. If the case is not forwarded 
to NSF with a request for action, there can be no finding of scientific 
misconduct. If there is no finding of scientific misconduct and the 
Deputy Director of NSF concurs, OIG notifies the Respondent and may 
notify the complainant.” 

If the OIG investigation results in an OIG recommendation that NSF 
issue a finding of scientific misconduct, the Respondent is informed 
and is given 30 days to comment on the investigative report. OIG 
considers the Respondent’s comments and makes its final recommen- 
dation to the Deputy Director of NSF.” If the Deputy Director concurs 
with OIG’s recommendation that NSF issue a finding of misconduct, 





60. Telephone Interview with James Zwolenik, Ph.D., Assistant Inspector General for 
Oversight, Office of Inspector General, National Science Foundation (July 25, 1994). 

61. See generally 45 C.F.R. § 689.4 (1993). 

62. Telephone Interview with Dr. Montgomery Fisher, Counsel to the Inspector 
General, Office of Inspector General, National Science Foundation (September 8, 1994). 

63. Unlike ORI, OIG has subpoena power and may take sworn testimony. 

64. 45 C.F.R. § 689.4(d) (1993). 

65. Id. § 689.1(c). 

66. Id. § 689.5. 

67. Id. § 689.4(d). 

68. Id. § 689.8(a). 

69. Id. 

70. Id. § 689.8(b)(1). 

71. Id. § 689.8(c)(2). 
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the Respondent has 30 days to appeal the Deputy Director’s decision. 
If debarment is recommended, the debarment follows the procedures 
of 45 C.F.R. § 620 et seq., but the debarring official is the Deputy 
Director or an official designated by the Deputy Director.” NSF has not 
had a hearing based on an allegation of plagiarism or any other finding 
of scientific misconduct. The NSF does not publish notices of its 
findings of scientific misconduct in the Federal Register and does not 
maintain a system such as the PHS ALERT system for distributing 
information about its findings of misconduct against persons. 


II. RESPONDING TO AN ALLEGATION OF PLAGIARISM 


Because institutions have the primary responsibility for investigating 
allegations of scientific misconduct, ORI and NSF rarely conduct in- 
vestigations of plagiarism.”* Nonetheless, ORI acts as a resource in 
providing advice to institutions regarding how to conduct such inves- 
tigations. Because ORI and NSF ultimately will review an institution’s 
investigation of scientific misconduct for thoroughness, competency, 
and bias,”* it behooves an institution to ensure that: (1) its definition 
of scientific misconduct and plagiarism comport with ORI’s or NSF’s 
definitions, and (2) its investigation will satisfy ORI’s and NSF's re- 
quirements. Having reviewed ORI’s and NSF’s scientific misconduct 
and plagiarism definitions,’”> the following will discuss the components 
of an investigation of an allegation of plagiarism. 


A. Authorship Disputes Versus Plagiarism 


ORI’s analysis of an allegation of plagiarism begins with an exami- 
nation of the relationship between the Respondent and the individual 
being plagiarized. If the plagiarized material is written, ORI’s analysis 
includes a consideration of the nature and extent of the duplication. 
Finally, ORI compares the citations of material alleged to be plagiarized 
and the citations in other parts of the written material. 





72. Id. § 689.8(c)(1). 

73. ORI must investigate allegations of plagiarism when the alleged plagiarist is an 
intramural scientist, i.e., employed directly by the federal government, for example, by 
NIH. As with every allegation of scientific misconduct, ORI may conduct an inquiry or 
investigation at an extramural institution, i.e., a non-federal institution, when the insti- 
tution is unable or unwilling to conduct a thorough, competent or unbiased inquiry or 
investigation. 42 C.F.R. § 50.104(a)(5)-(6) (1993). For example, ORI may conduct an inquiry 
investigation of plagiarism if the individual accused of plagiarism and the individual 
plagiarized are at different institutions. Furthermore, ORI may conduct a portion of the 
investigation when the alleged plagiarism involves an abuse of the peer review system. 
Through January 1995, ORI has not conducted an inquiry or investigation of plagiarism, 
although OSI conducted at least one plagiarism inquiry and investigation. 

74. Id. § 50.104(a)(6). 

75. See Section I.A supra. 








1994] SCIENTIFIC MISCONDUCT 531 


Examples of plagiarism allegations that are not deemed within the 
PHS definition of plagiarism include duplicative publication,” self- 
plagiarism, use of material under explicit or implicit agreement among 
collaborators, or revision of a manuscript by one co-author without 
consulting the other co-authors. ORI does not pursue plagiarism alle- 
gations that involve the limited use of identical or almost identical 
phrases to describe previous research in a scientific article, grant ap- 
plication, or contract proposal if the plagiarism does not materially 
enhance a reader’s or reviewer’s belief regarding the contribution of 
the author. That is, ORI may exercise prosecutorial discretion with 
respect to such allegations of plagiarism. 

The most difficult part of responding to an allegation of plagiarism 
is distinguishing plagiarism, a form of scientific misconduct, from an 
authorship dispute. When the Respondent and the person plagiarized 
have had a collaborative relationship, often it is impossible to segregate 
the contributions of one scientist from those of another. Most scientists 
do not keep adequate records to determine individual contributions.” 
Accordingly, when a collaborative relationship exists between the Re- 
spondent and the individual plagiarized, such disputes frequently are 
not deemed by institutions or ORI to be allegations of plagiarism but 
are deemed to be authorship disputes.”* Examples of authorship disputes 
include: failure to share credit with other collaborators in an applica- 
tion; ‘‘forced co-authorship;’’ graduate student publication of data in 
his or her name only without disclosing that the mentor’s lab had 
generated the data;”° and the use of joint application material in a solo 
application. 

An example that highlights the difficulties of finding plagiarism when 
a collaborative relationship exists involves the omission of an author 
from a paper. In one case, the head of a project conducted by several 
scientists decided, for promotion reasons, that one of the project scien- 
tists needed to be first author of a publication although he had not 
done any of the experiments. Another scientist on the project objected 
to the order of authorship and requested that his name be removed 
from the paper. The head of the department removed the names of the 
other authors but retained the text and experimental data that they had 
provided. In a case like this, some believe that retaining the data and 
text written by others in the paper constitutes scientific misconduct. 





76. In contrast, the USDA considers ‘‘{[m]ultiple publication by an investigator of his/ 
her same data under the guise that all publications are original definitive reports of the 
material’’ to be scientific misconduct. DirEcTIvE 129, supra note 3, at E1. 

77. For example, a graduate student would have difficulty segregating his or her 
ideas from those of a mentor. 

78. Telephone Interview with Alan Price, Assistant Director and Chief of Investiga- 
tions Branch A, Division of Investigation, Office of Research Integrity (Nov. 9, 1994). 

79. But see Dr. Maie Elkassaby, Off. Research Integrity, Case No. 91-05 (Apr. 1993), 
appealed, Departmental Appeals Bd. Docket No. A-93-168 (Apr. 1993) [hereinafter El- 
kassaby]. 
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Others believe that this simply constitutes an authorship dispute.*° 

In an ORI case, a principal investigator alleged that the Respondent 
improperly had submitted a manuscript without including the principal 
investigator as a co-author or citing the principal investigator’s support 
of the research reported. The principal investigator further alleged that 
the Respondent improperly had removed materials from the laboratory 
when he left. OSI determined that the allegations were merely author- 
ship disputes and that the Respondent had a right to conduct and 
report the work independently.” 

NSF has encountered similar problems when evaluating a report of 
an inquiry or investigation of alleged plagiarism.** When determining 
whether the alleged plagiarism should be deemed a serious deviation, 
the NSF considers: (1) the contribution of the omitted co-author; (2) 
the norms for authorship of the scientific discipline in which the 
relevant scientists belong; and (3) the authorship practices and expec- 
tations of the members of the relevant laboratory or working group.* 
NSF has evaluated several cases involving failed collaborative relation- 
ships. In each case, NSF concluded that scientific misconduct did not 
occur when one collaborator: (1) made independent use of materials 
generated in a failed collaboration; (2) made independent use of col- 
laborative ideas after a fused collaboration®** concluded; (3) made in- 
dependent use of ideas after a ‘‘stitched’’ collaboration®* concluded; or 
(4) failed to acknowledge the role of junior level collaborators.” 


B. The Allegations 


Allegations of plagiarism take a variety of forms. The cases can be 
divided into those involving plagiarism in and of a grant application, 
and those involving plagiarism in a published article. 


1. Plagiarism Involving Grant Applications 


Cases involving plagiarism in a grant application have encompassed 
a variety of activities including: (1) plagiarizing another application 
that was obtained during a peer review process;®’ (2) plagiarizing 





80. The institution deemed the incident a breach of the Faculty Code of Conduct and 
treated it as an administrative problem, not plagiarism. 

81. But see Elkassaby, supra note 79. 

82. NSF has not conducted an independent investigation of an allegation of plagia- 
rism. 

83. 10 OIG SEMIANN. REP. 27-30 (1993-94). ; 

84. NSF used ‘‘fused collaboration’ to identify a collaboration in which two research- 
ers collaborated in the same laboratory and shared materials. 

85. NSF used ‘‘stitched collaboration’’ to describe a collaboration in which the 
collaborators contributed sections to a common document but did not work in the same 
environment together. 

86. 10 OIG SEMIANN. REP. 28-30 (1993-94). 

87. See, e.g., Freisheim, supra note 16; Paquette, supra note 16; Mitchell, supra note 
16; Bridges, supra note 16. 
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another application submitted by others in the laboratory;** (3) plagia- 
rizing a publication in an application;® (4) using data generated by a 
person not listed on the grant application; (5) using information ob- 
tained from an unpublished paper; and (6) removing a co-investigator’s 
name from a grant application. 

Many Respondents have argued that an unfunded application cannot 
serve as the basis for a misconduct finding.’ However, the DAB has 
held that an unfunded or withdrawn grant application can serve as a 
basis for a finding of scientific misconduct.” 

In cases in which the allegation of plagiarism involves an abuse of 
the peer review process, the issues to explore include: (1) Was the 
plagiarized source cited in the application anywhere? (2) Was the 
principal investigator, co-investigator, graduate student or other staff 
member responsible for the plagiarism? (3) Was the plagiarism exten- 
sive? (4) Was the plagiarism significant, i.e., did it appear in the 
background section or in a section describing a unique aspect of the 
application?” and (5) Did it affect the review of the application? Several 
plagiarism cases that resulted in a finding of misconduct have involved 
abuses of the peer review system.” 


a. The ORI Cases 


Of the cases in which OSI or ORI found scientific misconduct, 


plagiarism involving grant applications was found in Bridges,** Mitchell,°5 
Freisheim,°* Paquette,°”? Kowalski,°* Terry®® and Wang.'°° Many of 





88. See, e.g., Wang, supra note 16; Kowalski, supra note 16. 

89. See, e.g., Wang, supra note 16; Terry, supra note 16; OIG Case No. 90-20, supra 
note 18. 

90. See, e.g., Sharma, supra note 49; Hiserodt, supra note 49. 

91. Sharma, supra note 49, at 10-11; Hiserodt, supra note 49, at 21-22. 

92. Telephone Interview with Alan Price, Assistant Director and Chief of Investiga- 
tions Branch A, Division of Investigation, Office of Research Integrity (Nov. 9, 1994). 
Often, material in the background section of an application does not describe the particular 
importance of the proposed research. Instead, it discusses the facilities available, reviews 
the literature, or discusses a common technique. Scientists who collaborate often or who 
are employed by the same institution often share these sections of applications. Thus, 
an individual making an allegation of plagiarism relating to the background section often 
must show that the plagiarized language had an effect on reviewers or was not ‘‘common 
language.”’ 

93. See, e.g., Bridges, supra note 16; Freisheim, supra note 16; Paquette, supra note 
16; Mitchell, supra note 16. ; 

94. Off. Sci. Integrity, Case No. 094 (July 20, 1984), appealed, Dep’t Health & Hum. 
Servs., Departmental Appeals Bd. Dec. No. 1232, Docket No. 89-207 (Mar. 7, 1991). 

95. . Sci. Integrity, Case No. 87-01 (Nov. 1987). 

96. . Research Integrity, Case No. 92-07 (Apr. 1992). 

97. . Research Integrity, Case No. 91-10 (Feb. 1991). 

98. . Research Integrity, Case No. 91-12 (Feb. 1991). 

99. . Sci. Integrity, Case No. 89-50 (July 1987). 

100. . Sci. Integrity, Case No. 89-06 (July 5, 1989). 
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the ORI plagiarism cases have involved an abuse of the peer review 
process. 

In Freisheim,’” during a study section review of grant applications, 
a reviewer noted similarities between the text of two applications.’” 
Approximately seven paragraphs in Freisheim’s application were iden- 
tical to the corresponding sections of another application.’ Freisheim 
had been a member of the study section that reviewed the original 
application.’ Freisheim brought a counter allegation of plagiarism 
against the author of the original application.’ During the investiga- 
tion, Freisheim produced what he purported to be a copy of a hand- 
written draft of his application that pre-dated the original application. 
After an investigation, the institution determined that the purported 
draft had been fabricated.’°° ORI held that the act of plagiarism ‘‘was 
made considerably more serious by Freisheim’s abuse of the NIH peer 
review system.’’?”’ 

In Paquette,’* the Respondent stated that as part of an educational 
experience, he provided copies of applications that he received as a 
member of a study section to students in his laboratory. He stated that 
he further asked fellows who were leaving the laboratory to write up 
what they would do if they had additional time to pursue projects.” 
Paquette stated that he incorporated one student’s write-up in an ap- 
plication. The student allegedly had copied portions of one of the 
applications that Paquette had provided him. Paquette stated that nei- 





101. Freisheim, supra note 16. 

102. Id. at 1 (Final Report). Any time ORI either closes a case after an inquiry has 
determined that sufficient evidence does not exist to warrant an investigation, completes 
an investigation, or completes its review of an institutional investigation, ORI issues a 
“Final Report’’. Occasionally, a division within ORI will issue a report. Those reports 
will be identified by the division that issued the report. Any reference to an institutional 
report will indicate the issuing institution. 

103. The plagiarized sections included verbatim copies of: (1) four paragraphs of the 
Background/Significance section; (2) the first sentence of a description of certain proteins; 
(3) a paragraph in the Experimental Design and Methods Section; and (4) the first 18 
references in the Literature Cited section. Id. at 3. Four paragraphs of the Method section 
were deemed to reflect plagiarism although the text was not a verbatim copy of the other 
application. Id. at 13. 

104. Id. at 3. 

105. Id. at 1, 4, 5. 

106. The indicia of its fabrication included: (1) the page numbers to a cited reference 
had not been assigned until months after the draft purportedly existed; (2) the source of 
some of the materials used for the draft did not exist until months later; (3) another 
application in the laboratory that had been used in the purported draft application did 
not exist until after the original application had been submitted; and (4) the stationery 
used on the draft reflected a departmental name change that did not occur until much 
later. Id. at 8. 

107. Id. at 12, 13. See also 58 Fed. Reg. 33,830 (1993) (Respondent debarred for three 
years and required to certify applications for ten years). 

108. Paquette, supra note 16. 

109. Report of the Committee of Investigation of Ohio State University 3 (Feb. 3, 1992) 
(on file with author). 
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ther he nor the graduate student had intended to commit plagiarism. 
Paquette stated that to protect the fellow, he destroyed the fellow’s 
write-up report and requested that the fellow also destroy his report." 
Paquette provided this advice to the post-doctoral student during the 
inquiry and indicated that he would never identify him or her. The 
institution applied the definition of plagiarism found in the National 
Academy of Sciences publication On Being a Scientist’ and found 
that Paquette committed plagiarism based on that definition. 

A comparison of Paquette’? with Mitchell’ reveals some of the 
disparate findings that result from the application of the different 
definitions of plagiarism. In Mitchell, the Respondent obtained a copy 
of an application submitted by Dr. A‘* from an employee of the granting 
agency, i.e., an agency that provides funds. The Respondent provided 
the application to a contract grant writer who included approximately 
12 pages of the submitted application in the Respondent’s application. 
The Respondent asserted that he had used material that was in the 
‘‘public domain’’ because portions of the plagiarized application had 
been displayed as a model application in a workshop several years 
earlier. The material distributed included only five pages of Dr. A’s 
submitted application. Mitchell had provided the contract grant writer 
only a rough handwritten draft program outline and Dr. A’s submitted 
application with a note appended that read, ‘‘conceptually it is a good 
model.’’ The contract writer admitted that he ‘‘cut some corners’’ when 
preparing the application. Nonetheless, Mitchell admitted that he did 
not read the application before he submitted it. Mitchell was found to 
have committed scientific misconduct because his actions constituted 
a ‘‘serious deviation’’ from accepted practices. However, because he 
was not the drafter of the offending application, he was not found to 
have committed plagiarism. In both Mitchell and Paquette, the Respon- 
dent claimed both that he lacked the requisite intent and that the actual 
plagiarism was conducted by another. The disparate findings can be 
attributed only to the different definitions of plagiarism applied. 

In Bridges,'® the Respondent received a draft manuscript for peer 
review. After reviewing the draft manuscript, the Respondent decided 
to conduct a series of experiments depicted in the draft manuscript. 
The Respondent did not return the paper until approximately one month 
after he had read it. When the Respondent returned the paper, he stated 
that he could not review it because he was working on a similar project. 
However, he made ‘“‘brief comment’’ that the paper was ‘‘messily 





110. Id. at 4. 

111. Id. at 4 (citing ON BEING A Scientist, ‘‘plagiarism is the most blatant form of 
misappropriation of credit and that ranges from obvious theft to uncredited paraphras- 
ing’’). 

112. Paquette, supra note 16. 

113. Mitchell, supra note 16. See also supra note 31 and accompanying text. 

114. The identity of Dr. A remains confidential. 

115. Bridges, supra note 16. 
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written’’ and lacked primary data.''® Thus, the review of the paper was 
delayed by approximately four months.'’” Bridges subsequently pub- 
lished an article that depicted experiments similar to those in the paper 
that he had been asked to review. Relying heavily on standards in the 
scientific community as articulated in On Being a Scientist and Honor 
in Science,"* the DAB determined that Bridges had plagiarized the 
draft manuscript, but did not make a finding regarding Bridges specific 
intent to plagiarize.’** The DAB noted that federal copyright law was 
not germane when evaluating whether scientific misconduct occurred.'”° 

Plagiarism not involving the peer review process, but involving 
plagiarism of another’s application, was found in Wang’?! and Kowalski. '?2 
In Wang, the Respondent copied almost verbatim, from a grant ap- 
plication that the Respondent’s former post-doctoral mentor previ- 
ously had submitted, a manuscript on which he had been accorded 
honorary authorship, and a review article that other scientists had 
published. The Respondent claimed that cultural difference,'** extreme 
naivete, and carelessness'** caused the lack of attribution. OSI found 
Wang’s plagiarism of his mentor’s application and the published review 
article to be extensive. Thus, Dr. Wang was debarred for a two year 
period. In Kowalski, the Respondent copied verbatim almost an entire 
application that another researcher at his institution had submitted. He 
stated that he did not believe what he was doing was plagiarism, and 
that the original author impliedly consented to the plagiarism because 


he provided his application to the Respondent as a sample. The re- 
searcher also challenged how one researcher could claim credit for 
scientific ideas. 


b. The NSF Cases 


NSF program officers that review grant applications initiate most of 
the allegations of plagiarism that NSF reviews. As of August 1994, all 





116. Id. at 16. 

117. Id. at 20. 

118. ‘‘‘The spectrum of plagiarism in science is even broader . . . . It includes the use 
of knowledge picked up ... when acting as a journal referee .... Stealing words is 
more obvious than stealing someone’s ideas. Unfortunately, it is usually also less im- 
portant.’’’ Id. at 80 (quoting SicMA XI, THE SCIENTIFIC RESEARCH SOCIETY, HONOR IN SCIENCE 
16 (1986)). 

119. Id. 

120. Id. 

121. Wang, supra note 16. 

122. Kowalski, supra note 16. 

123. The Respondent argued that the numerous grammatical errors, the reference 
section’s omission of cited articles, and the incorrect publication dates of several cited 
articles reflected his carelessness in preparing the application. Wang, supra note 16, at 
2 (Final Report). 

124. The Respondent cited cultural differences in coming from mainland China to the 
United States. Id. at 3. 
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of the cases in which NSF found plagiarism involved grant applica- 
tions.'?® 

In a case involving a midwestern university,’*® the institution con- 
ducted an inquiry into an allegation that a faculty member had copied 
four pages of another scientist’s proposal into her proposal.'?”? The 
Respondent claimed that she thought the copied language was standard 
language available to all faculty members to include in their applica- 
tions. The institution found that scientific misconduct did not occur.'”* 
The departmental chairman conducting the inquiry claimed that the 
language copied was ‘‘boilerplate’’ language dictated by proposal guide- 
lines.” The NSF concluded that the institution had not conducted a 
sufficient investigation of the allegation. NSF found that the copied 
language was unique, and that the author of the original application 
did not know his application was being shared with other faculty 
members.**° NSF further stated that the language of the copied material 
was not dictated by proposal guidelines.*** Thus, NSF found plagiarism. 

In a case involving plagiarism of a publication in a grant applica- 
tion,’*? a proposal contained text from a review article that the reviewer 
had published. A passage of the review article had been copied without 
quotations or indentation. The principal investigator claimed that a 
subordinate had written the plagiarized text. The subordinate signed a 
statement that he had written the plagiarized section of the grant 
application. The NSF found the subordinate to have committed plagia- 
rism. Based on a finding that there was not a pattern of copying and 
that the copying resulted from haste, the NSF did not make a finding 
of scientific misconduct. Therefore, the only sanction imposed was a 
letter of reprimand. 

In another case involving plagiarism of published articles,’** the 
Respondent submitted proposals with passages copied from published 
articles, mixed with his elaborations. The university found no plagia- 
rism because the Respondent did not intend to deceive others. NSF 
reversed the university’s findings and found that plagiarism had oc- 
curred. The parties settled the case when the Respondent agreed not 
to apply for NSF grants for a four year period beginning from the time 
the NSF referred the case to the institution to be investigated. Further- 
more, the Respondent agreed that with respect to applications that he 
might submit to other agencies during that four year period, he would 





125. Telephone interview with James Zwolenik, Ph.D., Assistant Inspector General for 
Oversight, Office of Inspector General, National Science Foundation (July 26, 1994). 

126. OIG Case No. 91-01, supra note 18. 

127. Id. at 6 (NSF Investigation Report). 

128. 

129. 

130. 

131. Id. 

132. OIG Case No. 92-12, supra note 18; 9 OIG SEMIANN. REP. 29 (1993). 

133. 7 OIG SEMIANN. REP. 24-25 (1992). See also OIG Case No. 91-25, supra note 18. 
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have them reviewed by the institution and he would certify that he 
recently had reviewed the university’s scientific misconduct guidelines 
and his applications did not reflect scientific misconduct. 

NSF has deemed several cases involving allegations of plagiarism to 
be authorship disputes. In a case involving a major eastern university,’ 
a faculty member claimed that a graduate student inappropriately had 
published an article without including him as author. NSF found such 
conduct to be unscholarly, but not plagiarism. In another case,’ a 
professor allegedly copied 12 passages from a graduate student’s dis- 
sertation and a book chapter that the two of them had written. The 
parties disagreed about who was the author of the passage in the book 
chapter. Because it was impossible to determine who authored the 
chapter, and because a large overlap existed between the chapter and 
the dissertation, NSF did not find scientific misconduct. 


2. Plagiarism Involving Publications 


Allegations of plagiarism that involve publications include: (1) pla- 
giarizing from an original publication without citing the seminal article; 
(2) plagiarizing an advertising brochure in a publication without citing 
the advertisement; (3) omitting authors from a published article.'*® 

In Van Thiel,’*” the Respondent included in a book chapter large 
portions of text from a set of seminar papers without notifying or 


receiving consent from the authors. In his defense, Van Thiel asserted 
his ability to have written the articles independently. He also pointed 
out the low status of review articles and his strong role as an editor, 
which included his extensive involvement in commissioning the articles 
and suggesting their content. He further cited a hostile atmosphere, 
pressure related to overwork, and an inadequate staff that could have 
attended to details such as obtaining permission to include the works 
in the chapter. Van Thiel offered to provide to the authors of the papers 
the royalties he was receiving from the book chapter and to submit 
future manuscripts and articles for review before he submitted them to 
be published. The institution noted the distinction between serving as 
an editor and writing the articles and dismissed as irrelevant Van 
Thiel’s ability to write the articles himself. Nonetheless, the institution 





134. 726-27 OIG SEMIANN. Rep. (1992). 

135. Off. Inspector Gen., Nat’l Sci. Found., Case No. 91-05 (Feb. 14, 1991) [hereinafter 
OIG Case No. 91-05]. 

136. See Yu v. Peterson, 13 F.3d 1413 (10th Cir. 1993), in which the university found 
a professor guilty of plagiarism when he represented as his sole work two papers 90% 
of which had been prepared by students. The University also found Yu to have committed 
plagiarism when he failed to include a co-author on a publication that included dupli- 
cations and paraphrasing of a previous co-authored report. Yu could not explain ade- 
quately certain aspects of the paper and thus it could not be deemed his sole 
accomplishment. Id. at 1414. 

137. Van Thiel, supra note 16. 
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applied the definition propounded by the Committee on the Conduct 
of Science of the NAS in its report, On Being a Scientist,'** and found 
Van Thiel to have committed plagiarism. 

In Naito,'*® the Respondent had plagiarized in review articles sub- 
stantial portions of other articles. It was later determined that Naito 
also had committed plagiarism in a third article. Institutions often 
uncover a pattern of plagiarism when investigating an allegation of 
plagiarism. Naito claimed that he had tried to acknowledge the appro- 
priate sources and that he had referenced them elsewhere in his paper. 
He further claimed that he was unfamiliar with the citation standards 
for review articles. Finally, Naito attacked OSI’s jurisdiction, claiming 
that no PHS funds were involved in the plagiarized articles. OSI found 
Naito had committed scientific misconduct. 

OIG detected plagiarism in a publication in only one case. However, 
OIG did not refer the case to NSF for a finding of scientific misconduct, 
because the culpable individual left the country, had not received 
federal funding for three years, and was unlikely to seek future federal 
funding.'*° However, the case is instructive because it does not involve 
plagiarism of words. In that case, a graduate student had received a 
pre-print publication of an article and had plagiarized a set of equations 
for a method. He used the plagiarized equations in a published article 
and in his dissertation. In support of the graduate student, the principal 
investigator (PI) argued that subsequent references showed that the 
student had shown a ‘‘willingness to acknowledge his original 
sources.’’’*? The PI further argued that the original authors had not 
been harmed because they could not claim a copyright on the theory, 
there were ‘‘no financial interests at stake,’’ and the original authors 
had not suffered a loss of prestige because their paper had been 
published earlier.'*? Both the university and OIG found plagiarism. OIG 
rejected the defenses asserted by the graduate student and the PI, noting 
that the citations to the original paper ‘‘failed to convey the extent of 
the contribution,’’ and deemed it irrelevant that the original authors 
had no financial interest or did not lose prestige.'*° 


C. Defenses Asserted 


The most common defense asserted to an allegation of plagiarism is 
that the plagiarism was inadvertent, i.e., that the individual merely 
was sloppy and did not intend to represent another individual’s work 
as his or her own.'** This defense often arises when the document 





. NATIONAL ACADEMY OF SCIENCES, ON BEING A SCIENTIST 18 (1989). 

. Naito, supra note 16. 

. OIG Case No. 89-03, supra note 18; 6 OIG SEMIANN. REP. 19 (1991-92). 
. OIG Case No. 89-03, supra note 18, at 6. 

; le at 7. 

Ia 

. OIG Case No. 91-25, supra note 18. 
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containing the allegedly plagiarized text contains some reference to the 
source work.'*® Many Respondents claim as defenses pressure to submit 
applications and articles, pressing deadlines,'** personal problems, '*’ 
and inexperience in drafting applications or publications.'** Other de- 
fenses include assertions that: a rough draft of an application without 
cites inadvertently was submitted; the secretary did it; the secretary 
did not do it, i.e., because a secretary could not help with typing the 
application or manuscript, ‘‘word processing errors’’ were made;'*° the 
post-doctoral fellow did it;*° or the work previously had been found 
to be academically adequate.*™ 

Many alleged plagiarists assert that the subject matter plagiarized was 
not original work because it reflected general knowledge among scholars 
in the field, and therefore,'** borrowing either the words or the ideas 
did not harm the individual plagiarized. Such arguments are common 
when the plagiarized material reviews scientific literature,’** describes 
commonly known methods, or describes the plagiarized method or 
language in a way so commonly known that it was considered ‘‘ency- 
clopedic.’’ One faction of scientists believes that all scientific ideas are 
shared ideas, and that each scientist has the right to develop any of 
these ideas as he or she deems appropriate. Scientists who adopt this 
philosophy rarely would find a basis for finding scientific misconduct. 
Under this theory, even if the only way a scientist learned about an 
idea was through the grant review process, he would not be guilty of 
scientific misconduct. 

In one case,'** the Respondent argued that because the plagiarized 
material was detected by reviewers, it did not deceive anyone and thus 
could not constitute plagiarism.‘ The Respondent further argued that 
he could not have intended to deceive others because he knew that 
experts in the field would review his application. 

Each of these defenses has met with varying success depending on 
the facts and circumstances of the case. 





145. See, e.g., Newman, 930 F.2d at 958; See also Wang, supra note 16. 

146. See, e.g., Mitchell, supra note 16, at 19 (NIMH Report of Investigation); OIG Case 
No. 90-20, supra note 18. 

147. See, e.g., Mitchell, supra note 16; OIG Case No. 91-25, supra note 18, at 18. 

148. See, e.g., Wang, supra note 16. 

149. See, e.g.. OIG Case No. 90-20, supra note 18. 

150. See, e.g., Freisheim, supra note 16. 

151. See, e.g., Newman, 930 F.2d at 958 (respondent asserted that the article that 
contained plagiarized material merely paraphrased her Master’s thesis that had been 
supervised and found academically adequate by a noted scholar in the field). 

152. Id. See also Freisheim, supra note 16, at 11 (Final Report); Mitchell, supra note 
16, at 18 (NIMH Report of Investigation); OIG Case No. 90-20, supra note 18, at 6-7. 

153. See Terry, supra note 16. 

154. OIG Case No. 91-25, supra note 18. 

155. Id. As discussed above in Section II.A.1, a failure to deceive under some defi- 
nitions of misconduct would obviate a finding of misconduct. 

156. This defense has proven most successful to Respondents who had recommended 
that the original author sit on the study section that reviewed the grant application. 
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D. Conclusions and Sanctions Imposed 


To resolve allegations of plagiarism, Respondents have been required 
to: submit letters of apology; provide future grant applications and 
publications for pre-submission review by a member of the institution; 
provide an assurance that the allegedly plagiarized work has not been 
used elsewhere; submit a letter for publication in the journal that carried 
the allegedly plagiarized work;**’ retract the plagiarized article; and 
remove the plagiarized article from a curriculum vitae and never cite 
it.5* Institutions have required disputes regarding ownership of an 
application to be resolved before the institution would sign off the 
application. Institutions frequently include letters of reprimand in Res- 
pondents’ application files.'* 

ORI can impose a variety of sanctions after it makes a finding of 
scientific misconduct. For example, ORI might: issue a letter of repri- 
mand; require special approval of particular activities as a condition of 
award; restrict specific activities or expenditures under an active award; 
require special reviews of all requests for funding; require correction 
or retraction of research papers tainted by research misconduct; prohibit 
the Respondent from participating in peer review committees or advi- 
sory groups; suspend or terminate an active award; or debar the pla- 
giarist from participating in grants, contracts, and cooperative 
agreements. PHS also may seek the recovery of funds expended for 
research that was plagiarized, fabricated, falsified or otherwise invalid 
because of research misconduct. 

Institutions can and do impose a larger range of sanctions after they 
have made findings of scientific misconduct. For example, institutions 
have: disqualified an individual from serving on institutional commit- 
tees;® issued failing grades;**' withheld degrees;*** revoked degrees;'*® 





157. Such letters may include an acknowledgement of plagiarism, supervision by an 
omitted co-author and financial support. 

158. See, e.g., OIG Case No. 89-04, supra note 18. The American Sociological Asso- 
ciation imposed this sanction on Gallmier. Mooney, supra note 28, at A14, A16. Unfor- 
tunately this avoids a literature correction of the plagiarized article. NLM will place a 
comment in the note field of an article only when there has been a finding of misconduct 
with respect to the article. 

159. Institutions also have issued letters of reprimand against the head of the laboratory 
and other co-authors for failing to review the application or publication sufficiently to 
detect the plagiarism. See, e.g., Mitchell, supra note 16. 

160. Newman, 930 F.2d at 957. 

161. Hill v. Trustees of Ind. Univ., 537 F.2d 248, 250 (7th Cir. 1976). 

162. Napolitano v. Trustees of Princeton Univ., 453 A.2d 279, 280 (N.J. Super. Ct. 
Ch. Div.), aff'd, 453 A.2d 263, 265 (N.J. Super. Ct. App. Div. 1982); OIG Case No. 89- 
03, supra note 18, at 2 (rejecting a graduate student’s dissertation when plagiarism 
alleged). 

163. Hand v. Matchett, 957 F.2d 791 (10th Cir. 1992) (The university attempted to 
revoke a student’s Ph.D. degree because an ad hoc committee at the university determined 
that portions of the student’s dissertation contained plagiarized material. The plagiarism 
was not detected until almost five years after the degree was awarded. The dean concurred 
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issued public censure;'** issued letters of reprimand;’® ordered the 
Respondent to write letters of apology to the original authors;'* with- 
held salary increases;'*’ terminated the employment of the offender;'™ 
and required the monies generated by an application containing pla- 
giarized material to be returned to the funding institute.’ At times, 
ORI and NSF merely affirm the sanctions imposed by the institution 
that investigated the alleged scientific misconduct and do not impose 
additional sanctions.'”° 

The gravity of the sanctions imposed in cases in which there has 
been a finding of scientific misconduct reflect the seriousness of the 
finding. The sanctions imposed for misconduct based in whole or in 
part on a finding of plagiarism have included: a letter of reprimand;'”! 
debarment;'”? voluntary exclusion from submitting grant applications 
for a set period of time; requiring the institution through which the 
Respondent submits a grant application to affirm that the submitted 
application contains only original work;'”* prohibiting the plagiarist 
from serving on peer review committees;' reimbursing the funding 
institute the amount of the grant that was based on the plagiarized 
material;'”> requiring that for a period of time the Respondent affirm 
that he has reviewed the institution’s policy on scientific or research 
misconduct and affirm that the submitted manuscript or application 





with the committee’s finding. The court determined that because the Board of Regents’ 
only involvement in the revocation of the degree was approving the procedures for 
revocation, and because the Board was the only university body that could revoke the 
degree, the revocation had been improperly delegated to a subordinate body and the 
revocation was void.); See also Faulkner v. University of Tenn., 627 So. 2d 362 (Ala. 
1992), cert. denied, 114 S. Ct. 943 (1994). 

164. Newman, 930 F.2d at 957. 

165. See, e.g., Paquette, supra note 16; OIG Case No. 89-04, supra note 18. 

166. See, e.g., OIG Case No. 91-25, supra note 18. 

167. Agarwal v. Regent of Univ. of Minn., 788 F.2d 504, 506 (8th Cir. 1986). See also 
OIG Case No. 89-04, supra note 18; OIG Case No. 91-25, supra note 18. 

168. See, e.g., Freisheim, supra note 16 (offender was recommended for tenure ter- 
mination but decided to resign instead); Naito, supra note 16 (the Board of Trustees 
asked for and received Naito’s resignation); Yu, 13 F.3d at 1414-15 (professor that 
plagiarized a joint research project and paper written by students initially was suspended 
one year without pay but later was terminated). 

169. See, e.g., Paquette, supra note 16. 

170. See, e.g., Findings of Scientific Misconduct, 59 Fed. Reg. 18,539 (1994) (ORI 
accepted sanctions imposed by Cornell University Medical College without imposing 
additional PHS sanctions). 

171. See, e.g., Paquette, supra note 16. 

172. In Wang, supra note 16, the Respondent extensively plagiarized material from 
others in his application and was debarred for two years. See also Freisheim, supra note 
16 (Respondent debarred for three years); Bridges, supra note 16 (Respondent debarred 
for three years). 

173. Freisheim, supra note 16; Kowalski, supra note 16; Terry, supra note 16; Naito, 
supra note 16. 

174. Freisheim, supra note 16; Kowalski, supra note 16; Naito, supra note 16. 

175. See, e.g., Paquette, supra note 16. 
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does not reflect scientific misconduct;'”® withholding merit pay in- 
creases for a set period of time;’”’ withholding or rescinding a Ph.D. 
degree;'”* and referring for dismissal proceedings from the institution.'”° 

The most serious federal sanction is debarment from receiving any 
federal funds.’*° As noted in section I.B, a recommendation of the 
sanction of debarment is coordinated with the OGAM. If an individual 
is debarred, his or her name is published in the Federal Register’ and 
the General Services Administration’s List of Parties Excluded from 
Procurement and Nonprocurement Programs. From June 1993 through 
August 1994, ORI recommended debarment in 17 cases in which it 
found scientific misconduct.'*? The RIAP upheld the recommendation 
of debarment in the two scientific misconduct cases that went to a 
hearing with a recommendation of debarment.'* In one debarment 
hearing based on an OSI finding of plagiarism, DAB upheld the re- 
commendation for a debarment.'#4 The NSF has recommended debarment 
in three cases.185 

When the recommended sanction includes debarment, the agency 
and the Respondent may settle the case by a voluntary exclusion 
agreement. In the voluntary exclusion agreement, the Respondent often 





176. See OIG Case No. 89-04, supra note 18; OIG Case No. 91-25, supra note 18. This 
is a common NSF sanction. 

177. See, e.g., OIG Case No. 89-04, supra note 18. 

178. The rescission of a Ph.D. degree for plagiarism was at issue in Faulkner v. 
University of Tenn., 627 So. 2d 362 (Ala. 1992), cert. denied, 114 S. Ct. 943 (1994). 

179. See, e.g., Freisheim, supra note 16 (recommended for tenure termination but 
resigned instead); Naito, supra note 16 (the Board of Trustees asked for and received 
Naito’s resignation); Yu, 13 F.2d at 1414-15 (professor who plagiarized a joint research 
project and paper written by students initially was suspended for one year without pay 
but later was terminated). 

180. Debarment from federal grants is governed by 45 C.F.R. Part 76, Subparts A, B, 
and C. The policy behind debarment is that the federal government should do business 
only with responsible individuals. Cases of debarment for misconduct are premised on, 
inter alia, ‘‘[aJny . . . cause of so serious or compelling a nature that it affects the present 
responsibility of a person.’’ 45 C.F.R. § 76.305(d) (1993); see also 48 C.F.R. § 9.406- 
2(c) (1993). 

181. See e.g., Investigations of Scientific Misconduct, 55 Fed. Reg. 52,327 (1990) 
(notice that PHS will publish findings of scientific misconduct and imposed sanctions). 

182. Eight of the cases in which OSIR or ORI recommended debarment were settled 
with a voluntary exclusion agreement. 

183. Langlois, supra note 49, at 11 (upholding three-year debarment); Hiserodt, supra 
note 49, at 53 (upholding five-year debarment). 

184. Bridges, supra note 16, at 11. Although OSI recommended that Dr. Bridges be 
debarred for five years, the DAB debarred Dr. Bridges for three years and, because of 
delays in scheduling the in-person hearing and transcript preparation, the DAB let the 
three year period begin to run from 3 months before the DAB decision was issued. Id. 
at 90. 

185. OIG Case No. 89-04, supra note 18 (three year debarment). Two of these cases 
resulted in voluntary exclusion agreements. OIG Case No. 90-20, supra note 18 (two year 
exclusion); Off. Inspector Gen., Nat’] Sci. Found., Case No. 89-10 (Dec. 1989) (five year 
exclusion). 
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will deny that he or she has committed scientific misconduct, but will 
agree not to apply for funding for a specified period of time. Most 
voluntary exclusion agreements are published in the Federal Register.'** 


III. PLAGIARISM, COPYRIGHT INFRINGEMENT, AND THEFT OF INTELLECTUAL 
PROPERTY 


Attorneys for the Respondent frequently use arguments based on 
intellectual property rights, i.e., copyright or patent law, to assert that 
the alleged plagiarism does not constitute scientific misconduct. Fur- 
thermore, federal agencies periodically consider principles of intellec- 
tual property when conducting an analysis of whether the alleged 
plagiarism rises to the level of scientific misconduct. These mixed 
analyses, however, fail to recognize several important distinctions be- 
tween plagiarism and copyright infringement. 


A. Copyright 


Copyright law protects ‘‘original works of authorship fixed in any 
tangible medium of expression,’’ but does not protect ‘‘any idea, pro- 
cedure, process, system, method of operation, concept, principle, or 
discovery.’’'®”? The copyright owner has the exclusive right to reproduce 
the work, to prepare derivative works based on it, and to distribute 
copies of the work.’ Thus, for the work to qualify for copyright 
protection, the expression of the idea must be original. 

Copyright infringement requires a valid copyright and a copying. To 
prove a copyright violation, one must prove that there was a copying 
of protected work and that the copying was unlawful. Copying can be 
shown through an admission, circumstantial evidence or a striking 
similarity between the original work and the allegedly copied work. 
To prove a copying using circumstantial evidence, one must show that 
the copier had access to the allegedly copied work and that substantial 
similarity existed between the two works.’ For the copying to be 
unlawful, the copying must be substantial or material.'*° 

Thoughtful writers have opined that three essential distinctions exist 
between the concepts of copyright infringement and plagiarism: the 





186. See, e.g., Findings of Scientific Misconduct, 58 Fed. Reg. 33,830, 33,832 (1993) 
(inquiry regarding Mitchell H. Rosner and Raphael B. Stricker); 59 Fed. Reg. 18,539 (1994) 
(inquiry regarding Keith A. Caruso); 59 Fed. Reg. 38,979 (1994) (inquiry regarding Mark 
S. Chagnon); 59 Fed. Reg. 39,366 (1994) (inquiry regarding Annmarie Suprenant and Anand 
Tewari); 59 Fed. Reg. 49,074 (1994) (inquiry regarding Gerald J. August); 59 Fed. Reg. 
63,811, 63,811-12 (1994) (inquiry regarding John L. Ninnemann); 59 Fed. Reg. 64,667, 
64,667-68 (1994) (inquiry regarding Gerald Leisman); 60 Fed. Reg. 4169 (1995) (inquiry 
regarding David F. Eierman and Celia Ryan). 

187. 17 U.S.C. § 102 (a)-(b) (1988 & Supp. V 1993). 

188. Id. § 106. 

189. Herwitz v. National Broadcasting Co., 210 F. Supp. 231, 234 (S.D.N.Y. 1962). 

190. Heim v. Universal Pictures Co., 154 F.2d 480, 487 (2d Cir. 1946). 
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intent of the copier, the subject that is protected, and the role attribution 
has in evaluating the wrong.’®' Nonetheless, some of the distinctions 
are blurred when the plagiarism is evaluated as a form of scientific 
misconduct. 


1. Intent 


One of the most important distinctions between plagiarism and copy- 
right infringement is that an alleged infringer’s intent is irrelevant 
when determining liability under the Copyright Act.'%? 


In actions for statutory copyright infringement, the innocent intent 
of the defendant will not constitute a defense to a finding of 
liability... . [T]he defendant may consciously and intentionally 
copy from the plaintiff’s work believing in good faith that his 
conduct does not constitute an infringement of copyright. Such 
innocence usually will not preclude a determination of liability.‘ 


As noted earlier, the lack of intent by a plagiarist may obviate a finding 
of misconduct premised on plagiarism, although a finding of miscon- 
duct may be based on an “‘other serious deviation.’’*™ 


2. What is Protected 


Another distinction between a copyright violation and plagiarism is 
that an individual can copyright only the expression of an idea, not 
the idea itself. Furthermore, the idea expressed does not need to be 
original for the expression to enjoy copyright protection. Accordingly, 
a court can find a copyright violation regardless of whether the copied 
work reflected original ‘scientific ideas or a review of other ideas. In 
contrast, one can plagiarize only an original idea, i.e., an idea that is 
not so well-known that it is deemed common knowledge within the 
scientific community. 

A defense to copyright violation is that the use of the copyrighted 
material was a ‘‘fair use.’’*** Thus, although an individual may have 
copied the work of another without attribution, the copying would not 
support a copyright infringement action. The Copyright Act explicitly 
states that ‘‘the fair use of a copyrighted work, .. . for purposes such 





191. Laurie Stearns, Copy Wrong: Plagiarism, Process, Property, and the Law, 80 CAL. 
L. Rev. 513, 524 (1992). 

192. Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49, 54 (2d Cir.), cert. denied, 
298 U.S. 669, 56 S. Ct. 835 (1936); Broadcast Music, Inc. v. Xanthas, Inc., 855 F.2d 233, 
236 (5th Cir. 1988); Pinkham v. Sara Lee Corp., 983 F.2d 824, 829 (8th Cir. 1992). 

193. 3 MELVILLE B. NIMMER & DAviD NIMMER, NIMMER ON COPYRIGHT § 13.08, at 13-264 
to -265 (1994). 

194. See supra part I.A.2. 

195. 17 U.S.C. § 107 (1988 & Supp. V 1993). 
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as criticism, comment, news reporting, teaching ... , scholarship, or 
research, is not an infringement of copyright.’’'°** The factors considered 
in determining whether a particular use of the material constituted 
‘fair use’’ are: (1) the purpose and character of the infringing work; 
(2) the nature of the original work; (3) the portion used with reference 
to the original; and (4) the effect on the value of the original work.'*’ 
Because it is customary to build on a predecessor’s work in science, 
fair use often is asserted in copyright infringement cases involving 
scientific material. Thus, to have a copyright infringement, the copying 
must be substantial, either qualitatively or quantitatively. 

The fair use defense also has been asserted in scientific misconduct 
cases.'** Under one view of plagiarism, any copying, irrespective of the 
qualitative or quantitative relationship to the original work, constitutes 
plagiarism. However, in the scientific misconduct context, the quanti- 
tative and qualitative relationship is explored. ORI and NSF have 
incorporated the copyright concept of fair use when overseeing alle- 
gations of scientific misconduct. For example, although ORI may find 
evidence that plagiarism occurred, ORI may find the plagiarism was 
‘‘de minimis’’ and not issue a finding of scientific misconduct. ORI 
may make such a finding when the detected plagiarism was located in 
the Background or Methods sections (provided the method described 
was not unique), or when the plagiarized material was ‘‘encyclopedic’”’ 
in nature. NSF reaches the same result by evaluating whether the 
alleged plagiarism constitutes a ‘‘serious deviation.’’ Because the first 
criterion NSF uses is ‘‘serious deviation,’’ it does not need to resolve 
whether the copying was plagiarism under any definition. 


3. Attribution 


Under copyright law, providing attribution to the original author does 
not negate a finding of infringement. In contrast, when plagiarism is 
involved, providing attribution to the original source, even defectively, 
may vitiate a finding of scientific misconduct. Thus, if an individual 
cited a work at the end of a copied sentence or paragraph, but failed 
to enclose the sentence in quotation marks or indent the paragraph to 
show that the words were taken verbatim, under some circumstances, 
the copying may not be deemed to be plagiarism, and thus not scientific 
misconduct. 


4. Duplicative Publication 


Although duplicate publication of one’s research may not constitute 
scientific misconduct, it may constitute a copyright violation. Scientific 





196. Id. (emphasis added). 

197. Id. (emphasis added). 

198. In one ORI case, the Respondent, a medical student, claimed that he had 
committed ‘‘innocent infringement.’’ In copyright actions, ‘‘innocent infringement’ is 
asserted when the infringer had a good faith belief that the work was in the public 
domain. ‘‘Innocent infringement’’ is not a defense against liability, but is used to evaluate 
the appropriate re1aedies to be applied. 
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journals usually obtain an assignment of the copyright from the scientist 
for works they publish in their journals. Accordingly, a scientific journal 
can sue a scientist-author who republishes or plagiarizes portions of 
the published work for copyright infringement. 

In sum, a work not entitled to copyright protection can be plagiarized 
and a work that enjoys copyright protection does not always serve as 
a basis for a finding of plagiarism. 


B. Cases 


Several cases have explored the relationship between an allegation 
of scientific misconduct and copyright infringement. One of the most 
celebrated cases reflecting the nexus of copyright law and plagiarism 
in the scientific misconduct context is Weissmann v. Freeman.'*® The 
case is particularly instructive because although the Court of Appeals 
found that Freeman had infringed on Weissmann’s copyrighted work, 
the institution did not find that Freeman was guilty of plagiarism or 
scientific misconduct. 

Weissmann and Freeman had a professional collaboration between 
1977 and 1984 during which time Freeman served as a mentor to 
Weissmann. They were co-authors on numerous papers. Weissmann 
and Freeman often lectured to postgraduate medical students who were 
preparing to take the medical board examination and provided syllabi 
to those students. During the early stages of such lectures, Weissmann 
and Freeman lectured together and prepared a joint syllabus. Later, 
Weissmann and Freeman lectured separately, copied their prior joint 
works, made minor modifications, and often attributed authorship only 
to the author who was lecturing the medical students, i.e., either 
Freeman or Weissmann. In 1985, Weissmann made some revisions that 
comprised 18% of the total number of words in the syllabus. In a 
subsequent lecture, Freeman removed Weissmann’s name and inserted 
his name. Weissmann brought an action for copyright infringement. 
The District Court ruled that there was no copyright infringement.?” 
The Court of Appeals reversed the lower court’s judgment for Freeman 
and ruled that although the work was ‘‘derived from previous papers 
jointly written by the parties,’’ it contained new elements worthy of 
copyright protection as a derivative work which Freeman had in- 
fringed.?” 

The institution acknowledged the copyright rulings, but found that 
Freeman did not commit scientific misconduct. The institution con- 





199. 684 F. Supp. 1248 (S.D.N.Y. 1988), aff’d in part and rev’d in part, 868 F.2d 
1313 (2d Cir.), cert. denied, 110 S. Ct. 219 (1989). 

200. 684 F. Supp. at 1262. 

201. Weissmann, 868 F.2d at 1316. The court specifically noted that copyright law 
protects the selection of subject matter and content from underlying works and the 
rearrangement of preexisting material, and that Weissmann’s additions satisfied the 
modest requirements for a derivative work, i.e., a work derived from another work but 
having sufficient original material to qualify for copyright protection. 868 F.2d at 1322. 
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ducted an inquiry and determined that the ‘‘rotating authorship’’ may 
have constituted scientific misconduct that warranted an investigation. 
Before the investigation began, another individual alleged that Freeman 
had engaged in abusive authorship practices,” including that: (1) 
Freeman demanded co-authorship although he did not participate in 
the research of the published work; (2) Freeman republished a paper 
on which he was a co-author in a book for which Freeman was 
compensated as editor without obtaining the permission of other co- 
authors; and (3) Freeman directed a researcher to prepare a slide series 
that he used as part of an instructional series to his own benefit. The 
institution noted that: there was a pattern of ‘‘rotating authorship’’; the 
syllabus was not a work of scientific research; the ‘‘linguistic additions”’ 
of Weissmann that qualified the work for copyright protection did not 
add to the scientific research; and the actions did not relate to ‘‘pro- 
posing, conducting, or reporting research’’ under the PHS definition of 
scientific misconduct. The institution also noted that the Court found 
that Freeman had a good faith belief that he was a co-author of the 
infringing piece. Although such good faith belief did not constitute a 
defense against the copyright infringement claim, the institution deter- 
mined that it was relevant to the determination of plagiarism. Freeman 
was found not to have committed scientific misconduct based on any 
of the allegations.?” 

Copyright violations may be coupled with allegations of plagiarism. 


In Herbert v. National Academy of Sciences,” Victor Herbert alleged 
that the NAS had infringed on his copyright of a work he prepared 
while he was working for NAS on revising an edition of the Recom- 
mended Dietary Allowances (RDAs) on an NIH contract. Herbert had 
been retained as one of the authors of a section of the book. A dispute 
arose between the author group and the NAS regarding the wording of 
a section of the proposed book. The NAS dismissed the author group 





202. The individual, Jeffery A. Leppo, M.D., asserted that the document that contained 
the new charges against Dr. Freeman, styled as an Affirmation, had been prompted by 
Dr. Weissmann, prepared by her attorney, and circulated without his approval. 

203. The case was part of several other legal cases. In January 1988, Dr. Weissmann 
sued Montefiore Medical Center and the Albert Einstein College of Medicine of Yeshiva 
University for sex discrimination. The case was settled when Montefiore and Albert 
Einstein agreed to pay Dr. Weissmann $900,000. Kara Swisher, Medical School, Re- 
searcher Settle Sex Bias Lawsuit, WasH. Post, Mar. 18, 1994, at G1. Dr. Weissmann’s 
attorney sued her for fees and Dr. Weissmann counterclaimed for $10,000,000, alleging 
a number of wrongs, including that her attorney fraudulently had induced her to bring 
the copyright action. Vladeck, Waldman, Elias & Engelhard, P.C. v. Weissmann, No. 
20942/88 (N.Y. Sup. Ct. 1988). Yeshiva University sued the National Coalition for 
Universities in the Public Interest and its president and executive director, Leonard 
Minsky, for libel for making statements regarding the adjudication of the copyright case 
and other EEOC cases involving Yeshiva. Yeshiva Univ. v. Minsky, No. 90 Civ. 3576 
(S.D.N.Y. filed May 25, 1990). Mr. Minsky had acted as an agent for Dr. Weissmann 
during settlement negotiations of the EEOC suit. 

204. 974 F.2d 192 (D.C. Cir. 1992). 
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and Herbert obtained a copyright on his proposed chapter for the book. 
The NAS subsequently decided to use part of the author group’s draft 
book in a published RDA book, including Herbert’s draft section. Her- 
bert sued for copyright infringement, and eight months later brought a 
qui tam action under the False Claims Act, alleging that the NAS 
had committed scientific misconduct by appropriating his work. The 
court dismissed the qui tam action.” A critical factor in evaluating 
the misconduct was that the work was an institutional report to which 
the normal expectations of authorship did not apply. Furthermore, the 
work acknowledged Herbert as a contributor. Herbert alleged that NAS 
admitted plagiarizing his work but claimed that NIH had made NAS 
do it. Herbert subsequently brought an action against the United States. 
As of February 1995, that action was still pending. 

In Phinney?” a civil suit that involved neither ORI nor NSF, a 
postdoctoral fellow alleged that she had been led to believe that she 
would be the first author on papers, and that she would be the 
beneficiary of grant applications if she shared her research and original 
ideas. The jury awarded Phinney over $1 million based on her claims 
of fraud and retaliation. 

Often when plagiarism that implicates a copyright violation is found 
during investigations of scientific misconduct, the holders of the copy- 
rights are informed. In Terry,?°* allegations of misconduct were brought 
by a former research associate and two students who had worked in 
Terry’s laboratory. The allegations of plagiarism included omitting a 
research associate from a grant application, omitting the name of a co- 
author on an unsubmitted draft manuscript, and copying material from 
a manuscript sent to him for review.2 The committee considered 
various forms of plagiarism, including taking credit for another’s words, 
work, interpretive ideas or original ideas. With respect to the first 
allegation, the university determined that the co-principal investigator 
could not establish that the ideas were exclusively hers.?*° With respect 
to the second allegation, the university determined that it was merely 
an authorship dispute.?" Finally, the university determined that Terry 
had plagiarized sections of the manuscript that he had been asked to 





205. 31 U.S.C. § 3730 (1988 & Supp. V 1993). Several civil actions brought under the 
qui tam provisions of the False Claims Act have coupled allegations of copyright 
infringement with scientific misconduct. 

206. United States ex rel. Herbert v. National Acad. of Sci., No. CIV.A.90-2568, 1992 
WL 247587 (D.D.C. Sept. 15, 1992). The court held that it lacked subject matter juris- 
diction and awarded attorney’s fees to NAS because the jurisdictional and substantive 
basis of the qui tam action failed to state a valid federal claim. Id. at *4, *8-9. 

207. Phinney v. Board of Regents, No. 90-13030 CM (Mich. Ct. Cl. June 27, 1994); Phinney 
v. Verbrugge, No. 90-689 NZ (Washtenaw County Cir. Ct. Sept. 16, 1993). 

208. Terry, supra note 16. 

209. Id. at 1. 

210. Id. at 2 (Attachment A). 

211. Id. 
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review.?'? Subsequent allegations were made and substantiated that 
Terry had plagiarized numerous passages from other published works.” 
The university investigative committee determined that Terry impro- 
perly had taken credit for the words, work or interpretive ideas of others, 
and had displayed a pattern of plagiarism over five years.?** Although 
Terry claimed that he had provided attribution to others by referencing 
them in the bibliographies of his various documents, the committee 
found that it was impossible to relate his work to the original source.?’® 
The university decided to inform the holders of the copyrights of the 
plagiarized sources, the editors of the publications in which the works 
incorporating plagiarized material appeared, all funding sources, and 
Terry’s thesis supervisor.?*® 


C. Theft of Intellectual Property 


One issue that has caused problems in evaluating an allegation of 
theft of intellectual property is the determination of who owns the 
underlying ideas and data that are supported by grants. Many scientists 
believe that they own the data generated by their experiments and the 
ideas for which they acquire funding.?’”? However, the institution owns 
the data, and HHS always has the right of access to the data generated.?"* 
Improperly removing university material may compromise the integrity 
of the research and impair the institution’s obligation to ensure access 
to the data. 

Cases that involve allegations of theft of intellectual property have 
included: (1) using the experimental designs and methods of another; 
(2) removing or sequestering laboratory notebooks or laboratory books 
from the institution or other collaborators; (3) theft of a graduate 
student’s thesis; (4) representing another’s ideas as one’s own in pa- 
tents, publications, and applications; and (5) a student leaving one lab 
to join another and using the unique techniques and ideas from the 
first laboratory. As noted earlier, ORI reclassifies most allegations of 
theft of ideas as allegations of plagiarism. However, ORI has pursued 
cases of theft of intellectual property under the ‘‘serious deviation’’ 
prong of its definition. 

In Elkassaby,?’* the Respondent, a graduate student, was alleged to 
have sequestered inappropriately research data from the principal in- 





212. Id. at 3 (Attachment A). 

213. . at 1-2. 

214. Id. at 1. 

215. AS ae 

216. Id. at 3 (Attachment A). 

217. See Kay L. Fields and Alan R. Price, Problems in Research Integrity Arising from 
Misconceptions About the Ownership of Research, ACAD. MED., Supp. Sept. 1993, at S60- 
S64. 

218. 45 C.F.R. § 74.24 (1993). See Forsham v. Harris, 445 U.S. 169, 100 S. Ct. 977 
(1980) (holding that HHS has the right of access to research data to ensure compliance 
with grant requirements). 

219. Elkassaby, supra note 79. 
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vestigator and institutional officials and published a paper based on 
the data without the consent of the principal investigator.?”° The insti- 
tution found that the Respondent committed scientific misconduct.??' 
In adopting the university’s findings, ORI found that ‘‘sequestering 
research materials and data from the principal investigator and the 
collaborators was a serious deviation from accepted practices in con- 
ducting and reporting research, and this act constitutes scientific mis- 
conduct.’’??2 ORI argued that the sequestration of data: (1) violated 
express federal regulations governing the retention of data generated 
with HHS support; (2) violated a norm within the scientific community 
that a principal investigator must retain and maintain custody over 
primary data as part of his data management responsibilities; and (3) 
impaired the intellectual integrity of the research, which impaired the 
principle investigator’s right and responsibility to direct the research, 
ensure the integrity of the data, and publish the data.??? Because the 
case was settled voluntarily by the Respondent, the institution, and 
ORI, without a formal finding of scientific misconduct, whether such 
forms of theft of intellectual property constitute scientific misconduct 
remains uncertain.?** 

NSF distinguishes plagiarism from other forms of misappropriation 
of intellectual property.?** Examples of misappropriation of intellectual 
property include failing to cite prior relevant publications and using 
research ideas of others without obtaining permission or giving credit.??6 

Cases involving allegations of scientific misconduct also have arisen 
from patent actions. In one ORI case, an allegation of scientific mis- 
conduct arose after patent litigation had settled.??” One group of scien- 





220. The Respondent was alleged to have withheld the materials from the principal 
investigator and institutional officials for 15 months. Michigan State University Report 
33 (Dec. 4, 1992) [hereinafter Michigan Report); Elkassaby, supra note 79, at 16 (ORI 
Oversight Report). 

221. Michigan Report, supra note 220, at 33. 

222. Elkassaby, supra note 79, at 14-15 (ORI Oversight Report). 

223. PHS’ Response to Legal Issues and Motion for Partial Summary Judgment at 24- 
44, Elkassaby (Departmental Appeals Bd. Docket No. A-93-168). 

224. In a related action, Williams v. Michigan State Univ., No. 93-CV-72, 1994 U.S. 
Dist. LEXIS 724 (W.D. Mich. Jan. 3, 1994), the principal investigator, Jeffrey Williams, 
sued the university, various university officials, and faculty members for failing to enforce 
university and federal policies, and for permitting Elkassaby to sequester the data and 
publish a manuscript based on the data. The two-count complaint alleged both that 
Williams had been deprived of his property and liberty interests without due process, 
and that the institution and its board of trustees breached a contract. Essentially, Williams 
alleged that the University had violated his constitutional and contractual rights by 
condoning Ms. Elkassaby’s theft of the data, thus impairing his rights as the principal 
investigator. The court held that the defendants were entitled to absolute immunity under 
the Eleventh Amendment. Furthermore, because Williams had not shown that the defen- 
dants had violated a clearly established constitutional right, the defendants were entitled 
to qualified immunity. Id. at *20. 

225. See 4 OIG SEMIANN. REP. 30 (1990-91). 

226. Id. 

227. The patent action settled after discovery but before trial. 
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tists had developed a process that was published in a journal. A second 
group did not publish information about the process, but had claimed 
the process in a patent application. The first group claimed that the 
second group had learned of the process while peer-reviewing the 
article of the first group. Because it was not clear whether the second 
group could have refined the process without seeing the publication 
that they received as part of the peer review process, and because the 
second group did not keep adequate records of their experiments,?”* no 
finding of scientific misconduct was made. 


IV. CONCLUSION AND IMPROVING THE PROCESS 


Careful review of the ORI and NSF investigative processes reveals 
that the process often dictates the result. Many NSF cases are closed 
during the pre-inquiry assessment phase. Although this reduces the 
harm to a Respondent’s reputation and quickly concludes what could 
be a lengthy investigative process prompted by an allegation that would 
not result in a finding of scientific misconduct, it also forecloses a 
more complete investigation without further input from the Complain- 
ant or others familiar with the Respondent’s work. 

For example, plagiarists often exhibit a pattern of plagiarism. Thus, 
closing an investigation without the input of individuals familiar with 
the alleged plagiarist’s work, and without additional possible allega- 
tions of plagiarism, forecloses the detection of that pattern. It appears 
that if during the pre-inquiry phase the Respondent offers NSF a 
penitent excuse and promises to refrain from the practices that led to 
the plagiarism, the case is closed and NSF does not label the conduct 
either plagiarism or scientific misconduct. The NSF thereby undermines 
the educational value such cases could have for the scientific commu- 
nity on norms within the scientific community. 

Many scientists have stated that being labelled as having committed 
scientific misconduct is the greatest sanction that can be imposed on a 
scientist; i.e., the other PHS and NSF sanctions are not as significant 
as the finding of scientific misconduct. This sentiment may be born 
out by the number of scientists who are willing to enter into a voluntary 
exclusion agreement which has many of the consequences, including 
publicity, of a debarment without the opportunity of a hearing, in 
exchange for a withdrawal of a finding of scientific misconduct. Thus, 
the process that is used to investigate an allegation of scientific mis- 
conduct can significantly affect a finding of plagiarism or scientific 
misconduct. ORI publicizes its findings of scientific misconduct and its 
settlements of investigations in the Federal Register and other media. 
NSF, in contrast, is much less concerned than is ORI in making a 





228. The acceptance of ‘‘lack of records’’ as a defense raises disturbing questions 
because careless scientists are exonerated by the lack of evidence and encouraged to 
destroy incriminating records. 
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determination of scientific misconduct, and does not publicize its 
findings. 

The most obvious improvement of the current processes would be to 
establish a single government-wide definition of scientific misconduct 
and plagiarism. That virtually identical allegations of plagiarism could 
receive such disparate treatment depending on which agency funded 
the relevant research perpetuates confusion in the scientific community 
regarding what constitutes plagiarism and scientific misconduct. Un- 
fortunately, it does not appear that the debate regarding the definitions 
will be resolved in the near future. Nonetheless, certain changes in the 
process of evaluating allegations of scientific misconduct can be made, 
and clear messages can be sent to the scientific community in the 
interim. 

First, the process can be improved by including in all cases, at all 
post-inquiry phases of a case, an individual who has the requisite 
expertise. Plagiarism often is touted as one of the easiest forms of 
scientific misconduct to detect and investigate, primarily because al- 
though most allegations of fabrication and falsification require expertise 
in the relevant scientific discipline to grasp the nuances of a scientific 
experiment, most people can compare two sets of words and determine 
whether they are identical, substantially the same, or convey similar 
thoughts. 

‘“‘The nifty thing about plagiarism is that it’s a simple, well-defined 
form of scientific misconduct that can easily be detected and is obvi- 
ously wrong.’’?? So said Walter Stewart, part of the Stewart-Feder duo 
that has made headlines using its so-called plagiarism computer pro- 
gram to detect incidents of plagiarism in published research.**° Many 
individuals who argue that a scientist need not be part of the DAB 
panel of HHS that hears appeals of findings of scientific misconduct 
argue that scientists do not need to be permanent members of panels that 
investigate allegations of plagiarism. Unfortunately, nothing could be fur- 
ther from the truth. Allegations of plagiarism are surprisingly difficult 
to assess in most circumstances. 

Scientist-Respondents often argue that the plagiarized language re- 
flects common knowledge in the relevant discipline. Some Respondents 
claim that the plagiarized material is not a unique aspect of either the 
plagiarized application or the application that prompted the allegation 
of plagiarism. They also discuss the effect that the plagiarized section 





229. Footnotes, CHRON. HIGHER Epuc., May 29, 1991, at A37. 

230. Christopher Anderson, NIH Fraudbusters Get Busted, 260 Sci. 288 (1993); Chris- 
topher Anderson, Robocops: Stewart and Feder’s Mechanized Misconduct Search, 350 
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(Magazine), at 22; Richard Stone, Feder and Stewart, Historian Trade Charges, 260 Sci. 
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had on reviewers of the applications. Others assert that the allegedly 
plagiarized idea was merely a natural extension of the alleged plagia- 
rist’s research. Still other Respondents assert that their actions were 
consistent with authorship practices and expectations in the relevant 
discipline. Assessing the validity of each of these defenses requires the 
expertise of an individual familiar with the relevant discipline.?*’ Thus, 
an individual who has the requisite expertise should be included at 
every post-inquiry phase of a case. Certainly an individual who has the 
appropriate expertise should be included on the panel that hears cases 
of scientific misconduct and makes the final decision for the Secretary 
of HHS. 

Second, authorship guidelines and a clear understanding about au- 
thorship expectations in the context of a collaborative relationship 
should be established from the beginning. Several institutions, but only 
a small minority, have delineated clear guidelines for authorship. NIH 
has established some parameters for authorship in its Guidelines for 
the Conduct of Research at the National Institutes of Health.**? Fur- 
thermore, the International Committee of Medical Journal Editors pro- 
mulgated standards that have been adopted by most biomedical journals 
and the Council of Biology Editors. Such guidelines would help both 
senior and junior scientists and collaborators to appreciate their mutual 
authorship expectations and responsibilities. 

Finally, scientists should be required to keep better records, and a 
negative inference should be drawn from the failure of a researcher to 
produce scientific records. Too often scientists cite the lack of records 
as a defense. The scientific method requires record-keeping. Further- 
more, under federal regulations,”** an institution must retain records 
for three years after the last date of the expenditure report. In the 
intellectual property arena, the failure to produce records reflecting 
dates of invention can undermine an assertion of intellectual property 
rights. 





231. It is interesting to note that ORI requires institutions conducting an investigation 
to have individuals that have the appropriate expertise but fails to require such an 
individual to participate during the hearing phase. FDA recommends that institutions 
retain qualified individuals to conduct a ‘‘credible internal review’’ when wrongful acts 
have been alleged in FDA-regulated research. 

232. NATIONAL INSTITUTES OF HEALTH, GUIDELINES FOR THE CONDUCT OF RESEARCH (March 
21, 1990). 

233. 45 C.F.R. §§ 74.21(a), 74.22(a) (1993). 








MINORITY-TARGETED SCHOLARSHIPS: MORE 
THAN A BLACK AND WHITE ISSUE 


STEPHEN B. THOMAS* & JuDY L. HIRSCHMAN** 


INTRODUCTION 


Minority-targeted scholarship (MTS) programs once again are becom- 
ing the center of controversy in many colleges and universities.' The 
controversy largely results from the Department of Education’s (DED) 
‘on-again, off-again’’ interpretation of the permissibility of race and 
national-origin based financial aid under both Title VI and the Four- 
teenth Amendment.” The most recent ‘‘on-again’’ interpretation, issued 
by Secretary Riley, was based in part on the results of an intensive 
investigation conducted by the General Accounting Office (GAO). The 
GAO solicited information regarding MTS programs from over 300 
institutions.? Numerous groups and individuals, including the NAACP 
and some liberal legislators, expressed support for MTS programs, while 
many others, such as the Washington Legal Foundation and some 
conservative legislators, opposed the programs. 

Supporters indicated: MTS programs send a welcoming message to 
the minority community that is critical in encouraging minorities to 
attend college; although minorities are attending college in increasing 
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numbers, they are less likely to graduate;* many minority students who 
fail to graduate cite financial difficulty as their primary reason for 
withdrawing; continuing minority-targeted programs provides an im- 
portant means of alleviating past societal discrimination; and since 
MTS programs are one of the strongest tools used to recruit and retain 
minority students, a more diverse student population likely will result. 
However, supporters also note that MTS awards account for only a 
small percentage of overall financial aid awards.° 

Opponents, on the other hand, state: MTS programs benefit some 
individuals but otherwise restrict individual rights and may limit access 
to postsecondary education; the money used for MTS programs could 
be used to fund programs for all underprepared and financially needy 
students; MTS programs benefit middle-class minority students at the 
expense of lower-class majority students; existing MTS programs have 
not increased overall minority enrollment but merely have persuaded 
minority applicants to select one university over another; and prefer- 
ential programs create a perception, and attendant stigma, that racial 
minorities are less-qualified than other students. 

Given the above debate, this article reviews and analyzes relevant 
federal laws regarding affirmative action MTS practices. Specifically, 
this article reviews the Fourteenth Amendment, Title VI of the Civil 
Rights Act of 1964, 42 U.S.C. section 1981, and all related court cases. 
Based on this review, this article identifies ‘‘bottom line’’ positions 
and remaining questions to assist practitioners in their efforts to achieve 
diversity while avoiding litigation. 


I. FEDERAL CONSTITUTIONAL & STATUTORY LAW 


Although college and university officials seldom commit overt race 
discrimination, discrimination against minority students, and even white 
students, continues to occur. Complaints of discrimination typically are 
filed under the Fourteenth Amendment to the Constitution® if the 
institution is public; under Title VI of the Civil Rights Act of 1964’ if 
the institution receives federal financial assistance; or under section 
1981° if the institution denies the qualified applicant’s right to contract 





4. Minorities Attend, Don’t Finish College, AKRON BEACON J., Feb., 28, 1994, at A5, 
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HIGHER EDUCATION (1994). The report found that only 41% of Hispanics, 32% of African- 
Americans, and 30% of Native Americans earned bachelor’s degrees within six years. 
Asian and white student graduation rates were 63% and 56%, respectively). 
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based on race or ethnicity. Each of these federal laws is discussed 
briefly below. 


A. Constitutional Law—Fourteenth Amendment 


The Fourteenth Amendment to the United States Constitution states 
in relevant part, ‘‘No State shall . . . deprive any person of life, liberty, 
or property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws.’’® Public colleges and 
universities are considered part of the ‘‘state’’ for Fourteenth Amend- 
ment purposes.’° Thus, educators must treat all classes of persons 
similarly and must provide proper due process when liberty and prop- 
erty interests may be denied. 


1. Equal Protection" 


If a government policy or law facially discriminates against an in- 
dividual on the basis of a suspect classification,’? or affects a funda- 
mental right*® that is either an explicit or implicit constitutional right, 
the policy or law will be strictly scrutinized by the courts, and will be 
justified only if a compelling state interest can be proven to support 
the discriminatory act. This level of scrutiny is based on the principle 
that certain state actions must be analyzed closely to preserve equality 
and liberty. 

If neither a suspect class nor a fundamental right is involved, the 
challenged government action must bear only a rational relationship to 
a legitimate governmental objective. Under this standard, acts are in- 
valid only if they are ‘‘clearly wrong, a display of arbitrary power, 
[and] not an exercise of judgment.’’* 

Between the extremes of strict scrutiny and rational relationship, the 
Supreme Court has established an intermediate level of scrutiny, also 
known as middle-tier, that requires (1) that the classification serve 
important governmental objectives, and (2) that the discriminatory acts 
be substantially related to the achievement of those objectives.'* This 





9. U.S. Const. amend. XIV. 

10. 42 U.S.C. § 1983 (1988 & Supp. V 1993); see Brown v. Strickler, 442 F.2d 1000 
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publication. See STEPHEN B. THOMAS, LEGAL IssUES IN SPECIAL EDUCATION (1985). 

12. See, e.g., Korematsu v. United States, 323 U.S. 214, 65 S. Ct. 193 (1944) 
(nationality); Hunter v. Erickson, 393 U.S. 385, 89 S. Ct. 557 (1969) (race); Graham v. 
Richardson, 403 U.S. 365, 91 S. Ct. 1848 (1971) (alienage). 

13. See, e.g., Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 92 S. Ct. 2286 (1972) 
(the right to assemble); Reynolds v. Sims, 377 U.S. 533, 84 S. Ct. 1362 (1964) (the right 
to vote); Skinner v. Oklahoma, 316 U.S. 535, 62 S. Ct. 1110 (1942) (the right to procreate). 

14. Mathews v. De Castro, 429 U.S. 181, 185, 97 S. Ct. 431, 434 (1976) (quoting 
Helvering v. Davis, 301 U.S. 619, 640, 57 S. Ct. 904, 908 (1937)). 

15. Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 722, 102 S. Ct. 3331, 3335 
(1982). 
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standard is applied when the court is convinced both that mere ration- 
ality is too lenient and that strict scrutiny is too demanding. For 
instance, intermediate scrutiny would be appropriate if a significant, 
but not necessarily fundamental, interest allegedly would be infringed, 
or if a sensitive, but not necessarily suspect, class would be involved. 
Because the Burger and Rehnquist Courts have been reluctant to increase 
the scope of fundamental rights or to identify additional suspect classes, 
the intermediate standard has been particularly important to some 
classes of persons seeking protection from discriminatory practices.'® 

Not all policies or laws reviewed for discriminatory content facially 
discriminate.’” In fact, most are facially neutral but are discriminatory 
as applied or enforced." In the latter situation, the plaintiff must prove 
an intent to discriminate. Although not impossible, proving intent poses 
significant difficulties in most cases, even when actual discrimination 
exists. 


2. Due Process 


The Fourteenth Amendment also prevents the state from depriving a 
person of life, liberty, or property without an adequate determination 
that the deprivation is justified. When a due process violation is 
claimed, the courts determine whether the plaintiff had a liberty or 
property interest at stake; whether governmental action infringed that 
interest; and whether adequate due process procedures were followed. 


B. Statutory Law 


This section discusses two federal statutes relevant to the minority- 
targeted scholarship issue: Title VI of the Civil Rights Act of 1964 and 
42 U.S.C. section 1981. This section also reviews the impacts of the 
Civil Rights Restoration Act of 1987 and the Civil Rights Act of 1991 
on Title VI and 42 U.S.C. section 1981. 


1. Title VI 


Title VI of the Civil Rights Act of 1964 forbids discrimination based 
on race, color, or national origin in any program or activity receiving 
federal financial assistance.’® The Civil Rights Restoration Act of 1987?° 
expanded Title VI to apply to universities ‘‘institution wide,’’ rather 





16. For example, the Supreme Court has used the intermediate level of scrutiny to 
evaluate claims of gender discrimination (Mississippi Univ. for Women v. Hogan, 458 
U.S. 718, 102 S. Ct. 3331 (1982)) and illegitimacy (Clark v. Jeter, 486 U.S. 456, 108 S. 
Ct. 1910 (1988)). 

17. E.g., a quota. 

18. E.g., a standardized test score in the admissions process. 

19. 42 U.S.C. § 2000d (1988); 45 C.F.R. § 80 et seq (1993). 

20. Pub. L. No. 100-259 § 6, 102 Stat. 28, 32 (1988) (codified at 42 U.S.C. § 2000d- 
4a (1988)). 
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than on a ‘‘program specific’ basis. Accordingly, if a university pro- 
gram such as its college of education receives a federal research grant, 
the entire university, not just the college of education, must demonstrate 
compliance with Title VI. All public colleges and universities, as well 
as most private colleges and universities, receive direct or indirect 
federal aid such as training grants and student loans. Therefore, most 
colleges and universities may not discriminate based on any of the 
identified characteristics. This law has a greater reach than the Four- 


teenth Amendment since it applies both to private and public recipient 
universities. 


2. 42 U.S.C. Section 1981 


Section 1981, derived from section 1 of the Civil Rights Act of 1866,” 
provides: 


All persons within the jurisdiction of the United States shall have 
the same right in every State and Territory to make and enforce 
contracts, to sue, be parties, give evidence, and to the full and 
equal benefit of all laws and proceedings for the security of persons 
and property as is enjoyed by white citizens .. . .” 


As originally proposed and passed, this law dealt exclusively with race. 
However, the Civil Rights Act of 1991 amended section 1981 to make 
it applicable to all terms and conditions of employment, rather than 
just to contract issues, and prohibits both racial and ethnic discrimi- 
nation. Although admissions contracts and scholarships are not ‘‘em- 
ployment’’ contracts, section 1981 has been applied to admissions- 
related cases as well.?* From the plaintiff's perspective, section 1981 
offers an advantage over both the Fourteenth Amendment and Title VI, 
because it applies both to public and to private institutions, and because 
it is not limited either to institutions involved in ‘‘state action’’ or to 
institutions receiving federal financial assistance. 


II. DEPARTMENT OF EDUCATION REGULATIONS & POLICY GUIDANCE 


Title VI regulations are stated in general terms and provide limited 
guidance for college and university administrators who are attempting 
to formulate permissible affirmative action plans. For example, one 
section states specifically that a recipient may not, either directly or 
through contractual or other arrangements, deny an individual any 
service, financial aid, or other benefit on the ground of race, color, or 





21. The Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified at 42 U.S.C. § 1981 
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national origin.2* Another section requires a recipient of federal funds 
that has discriminated previously against persons protected under the 
Act to ‘‘take affirmative action to overcome the effects of prior discrim- 
ination.’’> Yet neither the statute nor its regulations state how to 
accomplish this requirement. This omission is significant, particularly 
given Title VI’s explicit prohibition of the use of race in governmental 
actions as well as similar limitations imposed by the Fourteenth Amend- 
ment. 

Due to the persisting controversy surrounding the use of MTS prac- 
tices, DED Secretary Riley has provided five ‘‘guiding principles.’’*® 
These new guidelines became effective May 24, 1994, but include a 
transitioning-in period of up to two years.”” Each principle is discussed 
below. 

First, according to Secretary Riley, Title VI permits on a voluntary 
basis, race and national origin-based (RNOB) programs that are part of 
an affirmative action plan to remedy the effects of past institutional 
discrimination.”* Colleges and universities no longer are required to 
wait for a finding of discrimination by either a court, the DED Office 
of Civil Rights, or a legislative body, to make available RNOB scholar- 
ships. However, a university must be able to show a ‘“‘strong”’ basis in 
evidence of its prior discrimination to justify its current use of race or 
national origin in awarding scholarships. Moreover, the DED has in- 
dicated that an institution need not prove specific incidents of inten- 
tional discrimination. Alternatively, an institution may show a 
statistically significant disparity between its percentage of minority 
students and the percentage of qualified minorities in the relevant pool 
of college-bound high school graduates.”° 

Second, RNOB programs designed to support diversity on a college 
campus are permissible if they are narrowly tailored to this purpose 
and if they enrich the institution’s academic environment.* In deter- 
mining whether aid is ‘‘narrowly tailored’’ to achieve the goal of 
diversity, the DED identified several factors to consider: 


(1) whether race-neutral means of achieving that goal have been 
or would be ineffective; 


(2) whether a less extensive or intrusive use of race or national 
origin in awarding financial aid as a means of achieving that goal 
has been or would be ineffective; 


(3) whether the use of race or national origin is of limited extent 
and duration and is applied in a flexible manner; 





24. 45 C.F.R. § 80.3(b)(1)(i) (1993). 
25. 45 C.F.R. § 80.3(b)(6)(i) (1993). 
26. 59 Fed. Reg. 8756-57 (1994). 
27. Id. at 8758. 

28. . at 8757. 

29. . at 8760. 
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(4) whether the institution regularly reexamines its use of race or 
national origin in awarding financial aid to determine whether it 
is still necessary to achieve that goal; and 


(5) whether the effect of the use of race or national origin on 
students who are not beneficiaries of that use is sufficiently small 
and diffuse so as not to create an undue burden on their oppor- 
tunity to receive financial aid.* 


Third, a college may administer private-donor gifts restricted to race 
or national origin if the gifts adhere to the other principles presented 
in the DED guidelines.* In this regard, the DED pointed out that Title 
VI never has restricted ‘‘nonrecipient’’ individuals or groups (i.e., 
private donors) from requesting or even requiring that the funds they 
donate be restricted to students of particular races, occupations, income 
levels, etc. Assuming that the requested basis of distribution does not 
violate other Title VI provisions, recipient institutions now are permit- 
ted to comply with those requests, according to the DED.* 

Fourth, historically black colleges and universities (HBCUs) may 
participate in race-based programs provided the programs are not lim- 
ited to the students at the HBCU.** However, they may neither create 
their own race-based program using institutional funds nor accept 
private donations to be used exclusively at the HBCU for such purpose, 
unless the donations are used to promote diversity.** This requirement 
could be satisfied by providing funds for racial or ethnic populations 
other than African Americans. 

Fifth, colleges and universities have two years from May 24, 1994 to 
review their current assistance programs to ensure compliance with the 
other four principles.** The DED will provide technical assistance to 
help colleges and universities comply with these new mandates. Ad- 
ditionally, the DED indicated that no student who received or applied 
for financial aid at the time these guidelines became effective would 
lose aid as a result of the policy.*’ 





31. Id. at 8762. 

32. Id. 

33. Id. at 8757. 

34. Id. at 8758. 

35. Id. The DED Guidance statement specifically states that meeting any of the other 
four ‘‘principles in this guidance’’ will justify establishing a race-based program in an 
HBCU. However, only the principle related to ‘‘diversity’’ appears to apply to race-based 
programs at HBCUs. Furthermore, the only example provided in the Guidance statement 
is related to diversity. Id. at 8758 n.3. Accordingly, further comment may be required 
regarding how principles 1, 3, and 5 apply to race-based programs at HBCUs. 

36. Id. at 8764. 

37. Id. However, it is clear by the intent of the policy that needy majority students 
who would have qualified for aid prior to the enactment date either will be denied aid, 
or will receive a lesser amount, unless federal or state governments increase aid for 
higher education loans and scholarships. Because this scenario is unlikely, obviously 
there will be some long-term winners and losers as a result of the policy. 
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III. CHRONOLOGICAL CASE LAW 


Although there have been few race-based scholarship cases, those 
related to admissions provide many analogous arguments and therefore 
are reviewed here. Additionally, two noneducation cases are included 
in the discussion because of their precedent-setting value. Cases in 
each section are discussed first chronologically so that trends can be 
identified; Section III].D then discusses the cases in the aggregate. 


A. Admissions 


Cases in this section are grouped under the following headings: pre- 
Bakke, Bakke, and post-Bakke.** With the exception of DeFunis, only a 
brief discussion is provided for pre-Bakke cases. Bakke and post-Bakke 
cases are of greater relevance today, and therefore merit greater detail 
and attention. 


1. Pre-Bakke 


In DeFunis v. Odegaard*® a white male plaintiff sought admission to 
a public law school. After being denied admission, he filed for injunc- 
tive relief claiming that the school’s admissions policy racially discrim- 
inated against him in violation of the Equal Protection Clause of the 
Fourteenth Amendment.*° The admissions screening committee based 
its decisions primarily on each applicant’s predicted first year average 
(PFYA), which consisted of an undergraduate grade point average, Law 
School Admission Test (LSAT) score, and a writing ability test score. 
The law school admitted only those individuals with the highest PFYAs, 
with exceptions for special applicants including: veterans, minorities, 
individuals from undergraduate institutions with high academic stan- 
dards, and individuals with outstanding extracurricular activities. Ad- 
ditionally, although the law school evaluated minority applicants against 
each other, the school never compared them with the non-minority 
applicants. In its ‘‘Guide to Applicants,’’ the committee explained that 
racial or ethnic background may be one factor among several in a 
general attempt to ‘‘convert formal credentials into realistic predic- 
tions.’’*? The law school admitted thirty-seven minority applicants 
under this procedure. However, thirty-six of the thirty-seven had PFYAs 
lower than DeFunis. Thirty of the thirty-seven actually had averages 
below the standard ‘‘cut off’? and ordinarily would have been rejected 
in the absence of the special applicant program.*? 

The trial court held that DeFunis had been discriminated against and 
ordered his admission in the Fall of 1971.** However, the Washington 





. Regents of the Univ. of Calif. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978). 
. 416 U.S. 312, 94 S. Ct. 1704 (1974), on remand, 529 P.2d 438 (Wash. 1974). 
. U.S. Const. amend. XIV. 

. 416 U.S. at 324, 94 S. Ct. at 1709. 

. Id.-at 324, 04S. Ct. at 1710. 

. Id. at 314, 94 S. Ct. at 1705. 
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Supreme Court reversed, upholding the admissions procedures.** In 
considering petitioner’s request for relief, the United States Supreme 
Court noted that DeFunis was in his final term in another law school, 
and that regardless of the Court’s decision, his position would have 
remained unchanged. Therefore, the Court found the case to be moot 
and did not consider the constitutional issues.* 

However, the two minority opinions** argued that the voluntary 
halting of allegedly illegal conduct did not deprive the Court of the 
right to hear and determine the case. The dissenting justices believed 
that the case should have been heard on its merits. Additionally, Justice 
Douglas noted the difficulty of predicting law school success through 
the use of test scores; the inaccuracy of using GPA since ‘‘one school’s 
A is another school’s C’’;*” and the inability of either test scores or 
GPA to be a good predictor of competence or success as a lawyer. 
Justice Douglas commented that these indicators, although not irrele- 
vant, are only pieces of the puzzle. He believed that all individuals 
should be considered for admission in race-neutral ways, and observed: 


A black applicant who pulled himself out of the ghetto into a 
junior college may thereby demonstrate a level of motivation, 
perseverance, and ability that would lead a fair minded admissions 
committee to conclude that he shows more promise for law study 
than the son of a rich alumnus who achieved better grades at 
Harvard. That applicant would be offered admission not because 
he is black, but because as an individual he has shown he has 
the potential [to succeed in law school]... .*® 


In addition, Justice Douglas observed that the Equal Protection Clause 
requires eliminating racial barriers, rather than creating them to satisfy 
theories about how society ought to be organized. ‘“The purpose of the 
University of Washington cannot be to produce [B]lack lawyers for 
[B}lacks, Polish lawyers for Poles, Jewish lawyers for Jews, Irish lawyers 
for Irish. It should be to produce good lawyers for Americans... .’’* 

Seven cases were reviewed by various courts between the 1974 
DeFunis decision and the 1978 Bakke decision.*° Each of the seven 





44. Id. at 315, 94 S. Ct. at 1705. 

45. Id. at 320, 94 S. Ct. at 1707. 

46. Id. at 320, 348-49, 94 S. Ct. at 1708 (Douglas, J., dissenting). Id. at 348, 94 S. 

. at 1721 (Brennan, J., dissenting). 

47. Id. at 329, 330, 94 S. Ct. at 1712 (Douglas, J., dissenting). 

48. Id. at 331, 94 S. Ct. at 1713 (Douglas, J., dissenting). 

49. Id. at 342, 94 S. Ct. at 1718 (Douglas, J., dissenting). 

50. Listed chronologically, the seven cases are: Henson v. University of Ark., 519 
F.2d 576 (8th Cir. 1975); Stewart v. New York Univ., 430 F. Supp. 1305 (S.D.N.Y. 1976); 
Alevy v. Downstate Medical Ctr., 348 N.E.2d 537 (N.Y. 1976); Hupart v. Board of Educ. 
of N.Y., 420 F. Supp. 1087 (S.D.N.Y. 1976); Timmerman v. University of Toledo, 421 
F. Supp. 464 (N.D. Ohio 1976); Rosenstock v. Board of Governors of the Univ. of N.C., 
423 F. Supp. 1321 (M.D.N.C. 1976); and Donnelly v. Boston College, 558 F.2d 634 (1st 
Cir. 1977). 
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plaintiffs claimed a Fourteenth Amendment violation, while one (Ste- 
wart) also proposed a Title VI infraction. Only three of these cases 
(Henson, Alevy, and Donnelly), however, were examined at the appel- 
late court level. Of the seven, only the Hupart plaintiff succeeded, 
largely because of the existence of a quota. These early courts were 
confused as to which Fourteenth Amendment standard to apply. One 
court (Alevy) selected middle tier review, and another (Rosenstock) 
opted for rational basis. Four courts (Henson, Stewart, Alevy, and 
Hupart) relied at least in part on ‘‘past societal discrimination/under- 
representation within the profession.’’ Three courts (Henson, Alevy, 
and Donnelly) required the use of the ‘‘but for’’ test. Four courts 
(Henson, Alevy, Hupart, and Rosenstock) permitted the use of ‘‘separate 
consideration or different standards.’’ However, two courts (Henson, 
and Timmerman) discussed the importance of ‘‘individual or holistic 
assessment.’’ One other court (Stewart) expressed concern over ‘‘past 
institutional discrimination/underrepresentation’”’ in the program. Each 
of the seven is discussed below. 

In Henson v. University of Arkansas,*' a white female applied for 
and was denied admission to law school. She claimed that the school’s 
adherence to an admissions policy that admitted minority applicants 
with lower grades and LSAT scores than hers violated the Equal 
Protection Clause. Three methods were used in the admissions process: 
(1) the regular admissions approach that required the law school to add 
the GPA (multiplied by 200) to the LSAT score; (2) individual consid- 
eration of those applicants with scores no more than 100 points below 
the lowest of those admitted through regular admission; and (3) a 
special review of the remaining minority candidates, with admission 
offered to those who had a reasonable likelihood of success in law 
school. Henson failed to quality for admission under either of the first 
two methods, and because of her race was not provided a ‘‘special 
review’’ under the third method. She then filed suit.* 

The Eighth Circuit held that since the plaintiff brought her suit as 
an individual, not as a class action, she had to prove not only that the 
policies in question were invidiously discriminatory, but also that ‘‘but 
for’’ those policies, she would have been admitted. The plaintiff was 
unable to meet these requirements.** 

The second post-DeFunis case involved a white female who alleged 
sex and race discrimination when she was denied admission to a private 
law school. In Stewart v. New York University, the court ruled that 
the plaintiff failed to state a claim because she was unable to: identify 
state action (for her section 1983 and Fourteenth Amendment claims); 
show that federal financial assistance was received by the particular 
activity (i.e., the operation of the minority admissions program) in- 





51. 519 F.2d 576 (8th Cir. 1975). 

52. Id. at 576-77. 

53. Id. at 578. 

54. 430 F. Supp. 1305 (S.D.N.Y. 1976). 
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volved in the alleged discrimination (for her Title VI and Title IX 
claims); or show that students were admitted or denied admission 
solely because of race (for her section 1981 claim).* 

In the third case, Alevy v. Downstate Medical Center** (DMC), the 
rejected applicant filed suit claiming that his qualifications for admis- 
sion (i.e., undergraduate grade point, science grade point, and score 
on the Medical College Application Test) were superior to those of 
minority applicants to whom DMC had granted admission arbitrarily. 
The state trial court dismissed the petition.*”7 The New York Court of 
Appeals affirmed, holding that although Alevy showed that the respon- 
dent practiced reverse discrimination, he failed to establish a prima 
facie case. 

In reaching its decision, the appeals court selected middle-tier scru- 
tiny, reasoning that strict scrutiny did not apply because the applicant 
was white, and the rational basis was too lenient and would only 
polarize the races, perpetuate thinking in racial terms, and undermine 
the incentive for those in the discriminated groups to improve their 
lot.°° Accordingly, the court required the public institution to identify 
a substantial interest in ending discrimination to justify its admissions 
process, although the interest did not need to be urgent, paramount, 
or compelling.© This reasoning became comparatively unimportant in 
the final analysis, however, because the court held that Alevy failed to 
show that he was entitled to relief, because 114 students had priority 
over him (i.e., their scores were higher), even if there had been no 
preferential treatment provided to minority applicants. Thus, he likely 
would not have been admitted even without the minority preference 
program. 

In the only case between DeFunis and Bakke in which the plaintiff 
succeeded in bringing the claim, Hupart v. Board of Higher Education 
of the City of New York," the plaintiff showed that a state biomedical 
program impermissibly had considered race in its admission decision. 
In this case, City College had an ‘‘unwritten but unequivocal’’ policy 
against using race as an admissions criterion, and had previously 
rejected the use of explicit racial quotas.* As a result, when an admis- 
sions subcommittee intentionally eliminated only nonminority students 
from the original qualified list, and later proportionately chose alter- 
nates by race, it violated its own regulations, thereby also violating the 
Due Process and Equal Protection Clauses.* 





. Id. at 1311-17. 

. 348 N.E.2d 537 (N.Y. 1976). 

. Id. at 542. 

. Id. at 547. 

. Id. at 545. 

. Id. 

. 420 F. Supp. 1087 (S.D.N.Y. 1976). 
. Id. at 1106. 

. Id. at 1105-07. 





566 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 3 


In an Ohio case, Timmerman v. University of Toledo,™ the plaintiff 

alleged race discrimination because she was denied admission to law 
school. In ruling against her, the federal district court noted that: 
although minority students with LSAT scores and GPAs lower that hers 
were admitted, her scores were significantly below the average of those 
accepted into the program; all candidates for admission were measured 
by the same standards; the plaintiff appeared to be one of a number of 
marginal applicants; and institutions may choose to use a ‘‘totality of 
all the facts’’® to make admission decisions, rather than rely solely on 
LSAT scores and GPAs. However, the court did note that had different 
admission standards been used (i.e., one for majority, one for minority), 
a clear case of racial discrimination would have existed. 
_A North Carolina decision has the distinction of being the only 
decision in which a court applied rational basis scrutiny in a race- 
based case dealing with higher education admissions or scholarships. 
In Rosenstock v. Board of Governors of the University of North Caro- 
lina,®” the plaintiff complained of preference given to: persons from 
within the state or from foreign countries; children of alumni; graduate 
students; athletes; minority students; and students from impoverished 
backgrounds. In granting summary judgment to the defendant Univer- 
sity, the court reasoned that since the University was seeking ‘‘to 
include rather than to isolate’’®* students of different races, the policy 
was constitutional. The admissions practices were found to meet the 
rational basis test because the state had a legitimate interest both in 
extending benefits to minority groups and in educating all of its 
citizens. 

The final pre-Bakke case was decided in Massachusetts in 1977. In 
Donnelly v. Boston College,” a white male student sued five law schools 
for their decisions not to admit him. The plaintiff claimed that the 
schools practiced impermissible race discrimination by giving prefer- 
ence to minority group applicants. Notwithstanding these claims, sum- 
mary judgment in favor of the law schools was upheld on appeal 
because the plaintiff failed to show that he would have been admitted 
absent the allegedly illegal conduct.” 

As the cases above demonstrate, before Bakke the courts used incon- 
sistent standards and rationales to reach their respective decisions. 
Many of their positions are incompatible with those from post-Bakke 
rulings. See Table 1 for a summary of the pre-Bakke and Bakke deci- 
sions. 





. 421 F. Supp. 464 (N.D. Ohio 1976). 
. Id. at 466. 

. Id. at 465. 

. 423 F. Supp. 1321 (M.D.N.C. 1976). 
. Id. at 1325. 

. Id. at 1326. 

. 558 F.2d 634 (1st Cir. 1977). 
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Table 1 
Minority-targeted Admissions & Scholarship Programs 
Case Law Summary — Pre-Bakke 








Issues & Plaintiffs 


Timmerman 
Rosenstock 
Donnelly 





past societal discrimina- 
tion or underrepresenta- 
tion in the profession 





past institutional dis- 
crimination or underre- 
presentation in program 





diverse student body goal 





quota or predetermined 
number 





separate consideration or 
different standards 





‘‘plus,’’ positive, or 
points 





purported to use individ- 
ual or holistic assess- 
ment 





‘‘but for’’ or similar test 
used or discussed 


section 1981 








Fourteenth Amendment 
Title VI 

strict scrutiny (S), 
middle-tier (M), 
rational basis (R), 

or intent (I) applied 











plaintiff won (W), lost 
(L), split (S), or moot (M) 


admissions challenged 














scholarship challenged 
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2. Bakke 


Although the case is now sixteen years old, the Regents of the 
University of California v. Bakke’? decision remains the premier case 
in this area and has presaged future controversies. Bakke challenged 
an admission policy at the University of California Medical School at 
Davis that reserved 16 of 100 openings for ‘‘disadvantaged’’ minority 
students.”*? Bakke was denied admission twice, even though his GPA 
and MCAT test scores were higher than those of accepted minority 
applicants.” 

The procedure used by the ‘‘regular’’ university admissions program 
required the applicant to submit high school grade records. If the 
applicant’s GPA was 2.5 or better on a 4.0 scale, the applicant was 
given further consideration by an admissions committee of five mem- 
bers.”° This further consideration consisted of an individual interview 
along with evaluation of science course GPA and MCAT scores, letters 
of recommendation, extracurricular activities, and other biographical 
information regarding the applicant. Each committee member rated the 
applicant. The ratings then were added together to derive a total 
benchmark score. Admissions were processed on a rolling basis as the 
material was received, and applicants were compared to the pool of 
accepted students.’® 

A separate committee evaluated admission to the ‘‘special’’ admis- 
sions program. The committee consisted primarily of faculty and. stu- 
dents from minority groups.”” Minority or disadvantaged applicants 
were asked to indicate whether they wished to be considered for the 
special admission program when they applied to the university. Ap- 
plicants to the special program did not need a 2.5 GPA and were not 
compared to the overall pool of accepted students.” Although the 
special program, as described in the application for admission material, 
indicated that it was directed towards economically and/or education- 
ally disadvantaged students, no non-minority students were admitted 
through the special admissions program. In 1973 six African-Americans, 
eight Hispanics, and two Asians filled the sixteen slots reserved for special 
admissions. In 1974 the mix varied only slightly, with six African- 
Americans, seven Hispanics, and three Asians.” 

Bakke, a white male, first applied to the Medical School in 1973. He 
received a benchmark score of 468 of 500 from the admissions com- 
mittee. The cutoff score that year for the regular admission program 





. 438 U.S. 265, 98 S. Ct. 2733 (1978). 
. at 275, 98 S. Ct. at 2738. 
d. at 277, 98 S. Ct. at 2741. 
. at 273-74, 98 S. Ct. at 2739. 
. at 274, 98 S. Ct. at 2739. 


. at 274-75, 98 S. Ct. at 2740. 
. at 276 n.6, 98 S. Ct. at 2740 n.6. 
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was 470. Bakke applied again in 1974 and received a benchmark score 
of 549 of 600 (adjusted from the previous year).*’ Bakke’s GPA each 
year was close to the average GPA of regular admits and above the 
average GPA of special admits. His test scores in most instances ex- 
ceeded both the regular admits and the special admits as shown by the 
data in Table 2. 


Table 2 
Admission Scores of Bakke and Others*” 








Science |Overall [MCAT |MCAT |MCAT (MCAT 
GPA GPA Verbal Quanti- (Science |General 
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Special 
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Regular 
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Special 
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The University, although aware that non-minority applicants with higher 
entry scores were being turned away, felt that affirmative action was 
desirable, even if not required by law. The Davis program was designed 
to: reduce the historical deficit of traditionally disfavored minorities in 
medical schools and the medical profession; counter the effects of 
societal discrimination; increase the number of physicians in currently 
underserved areas; and obtain the educational benefits that flow from 
an ethnically diverse student body.® 

The Supreme Court, in a 4-4-1 split, upheld Bakke’s claim that he 
had been discriminated against, and ordered his admission to the 
Medical School. Furthermore, it declared unlawful the use of quota 
systems when no history of institutional discrimination existed.** How- 
ever, the Court also ruled that under appropriate circumstances, race 
may be a factor in screening.* 

Justice Powell, the swing vote, agreed with the Justice Stevens 
plurality®* that Bakke had been discriminated against due to race. 
However, Justice Powell believed that the discrimination violated the 
Fourteenth Amendment, rather than Title VI.°7 On the other hand, 
Justice Powell agreed with the Justice Brennan plurality® that a state 
interest may be served by a properly devised admission program in- 
volving the ‘‘competitive consideration of race and ethnic origin.’’® 

In developing his position, Justice Powell reasoned: in the present 
case, the classification was based on race; race was a suspect class 
even when the alleged discrimination was directed against non-minor- 
ities; and the compelling interest standard must be met, given the 
facially discriminatory classification, i.e., the quota. Additionally, 
none of the aforementioned purposes of the program justified the 
present use of race, although Justice Powell did leave the door open 
for the future use of ‘‘diversity’’ as an admission criterion. He contended 
that academic freedom, as a special concern of the First Amendment,” 
allowed universities to determine ‘‘who may teach, what may be taught, 
how it shall be taught, and who may be admitted to study.’’* 

Justice Powell also presented a strong case for the value of ‘‘diversity’’ 
in higher education, but noted, ‘‘[D]iversity that furthers a compelling 
state interest encompasses a far broader array of qualifications and 
characteristics of which racial or ethnic origin is but a single though 
important element. Petitioner’s special admissions program, focused 
solely on ethnic diversity, would hinder rather than further attainment 





83. Id. at 306, 98 S. Ct. at 2756-57. 
84. Id. at 320, 98 S. Ct. at 2763. 
85. Id. 
86. Justices Stevens, Stewart, Rehnquist, and Chief Justice Burger. 
. 438 U.S. at 320, 98 S. Ct. at 2763. 
. Justices Brennan, White, Marshall, and Blackmun. 
. 438 U.S. at 320, 98 S. Ct. at 2763. 
. Id. at 299, 98 S. Ct. at 2753. 
. Id. at 312, 98S. Ct. at 2759. 
92. Id. (quoting Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 
(1957) (Frankfurter, J., concurring)). 
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of genuine diversity.’’®* He also reasoned that the challenged admissions 
procedures were not necessary to achieve diversity. In that regard, he 
suggested that the Harvard plan, a procedure based on holistic and 
individual assessment, be a model for other institutions seeking to 
develop an acceptable affirmative action program.” 

Justice Powell also expressed his concern about the use of ‘‘prefer- 
ences’’ and noted: it was not always clear that any particular preference 
would in fact be benign; preferential programs tend to reinforce com- 
mon stereotypes; and innocent persons excluded from the ‘‘preference’’ 
must bear the burden of redressing grievances not of their making.®* 

The Stevens plurality based its opinion on the ‘‘plain language’’ of 
Title VI, avoiding the constitutional question altogether. Since Title VI 
forbids discrimination based on race, color, or national origin in any 
program or activity receiving federal financial assistance, the undis- 
puted facts were sufficient to find a Title VI violation: UC Davis was 
a recipient of federal financial assistance, Bakke was excluded because 
of race, and therefore, UC Davis violated Bakke’s rights under Title 
bs 

However, the Brennan plurality observed that Title VI disallows only 
those racial classifications that would violate the Equal Protection 
Clause. Moreover, these justices supported preferential treatment of 
racial minorities if such treatment was designed to remedy past dis- 
crimination, and stated that racial classifications were not per se invalid 
under the Constitution. However, such classifications must serve im- 
portant governmental objectives and must be substantially related to 
the achievement of those objectives.°’ 


3. Post-Bakke 


Since Bakke, several similar cases have been decided by various 
courts based on the Bakke criteria. Each of those cases is discussed 
below. 


a. Deleo v. Board of Regents of the University of Colorado 


Two months after Bakke, the Supreme Court of Colorado, in Deleo 
v. Board of Regents of the University of Colorado,® granted summary 
judgment to a law school after the unsuccessful challenge of an Italian- 
American applicant who questioned the University’s use of the Special 





93. Id. at 315, 98 S. Ct. at 2761 (citations omitted) (emphasis in original). 

94. Id. at 316, 98 S. Ct. at 2761. 
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96. Id. at 412, 98 S. Ct. at 2761. 

97. Id. at 359, 98 S. Ct. at 2783 (citing Califano v. Webster, 430 U.S. 313, 317, 97 
S. Ct. 1192, 1194 (1977), quoting Weinberger v. Wiesenfeld, 420 U.S. 636, 648, 95 S. 
Ct. 1225, 1233 (1975)). 

98. 590 P.2d 486 (Colo. 1978), cert. denied, 441 U.S. 927, 99 S. Ct. 2042 (1979). 
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Academic Assistance Program (SAAP). The court reasoned that the 
student lacked standing, because no remedy was available to him even 
if the court ruled on his behalf.%* Even if the SAAP were found 
unconstitutional, the plaintiff still would have been denied admission 
because he failed to meet minimum standards based on a prediction 
index that included his GPA, a quality rating of his undergraduate 
degree school, his LSAT score, and his writing ability score.’ 

The dissenting opinion posed an alternative solution: do not eliminate 
the program, but modify it along nonracial lines.’” If the law school 
wanted to assist individuals, rather than groups, who have had inad- 
equate educational and cultural opportunities, then individuals like the 
plaintiff might be considered further because of the applicant’s disad- 
vantaged low-income background. Moreover, if the plaintiff were con- 
sidered only with other SAAP applicants, rather than with those admitted 
or denied under the traditional procedure, the plaintiff might have been 
admitted, since nine less ‘‘qualified’’ participants in the SAAP even- 
tually were admitted .'° 


b. McDonald v. Hogness 


In McDonald v. Hogness,’* a white male applicant was denied 
admission to the University of Washington Medical School. All minority 
and non-minority applicants were subjected to the same admission 
process for all 175 positions in the entering class.‘ The criteria in- 
cluded GPA, MCAT scores, and an interview. During the interview and 
file review, an effort also was made to determine motivation, maturity, 
and demonstrated humanitarian qualities. The University did not iden- 
tify race as a specific admission criterion, although it was considered 
as a ‘‘positive factor.’’?% 

All applicants were ranked, but McDonald’s numerical score based 
on only GPA and MCATs was modest,’ while more than 300 applicants 
placed higher than the plaintiff once the interview was included in the 
calculation. In fact, all African American, Hispanic, and Native Amer- 
ican applicants who ranked higher than McDonald had a lower GPA 
and MCAT composite total and moved ahead due to extenuating back- 
ground circumstances that could be considered in the interview.’” As 
a result of both the School’s decision to deny him addmission and the 
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School’s consideration of race, McDonald claimed a violation of both 
Title VI and the Fourteenth Amendment.’ 

The court disagreed with the plaintiff’s claims, however, and found 
that the challenged admissions process was based properly on the 
principles espoused in Bakke.’® The court noted that in the present 
case, the University did not use a quota or target number and that all 
applicants were evaluated against each other using the same set of 
standards.'° Furthermore, since the process was designed to achieve a 
diverse student body, a compelling state interest had been served. In 
addition, the court observed that McDonald’s ranking would not have 
permitted admission even if race had not been considered.'™ 


c. DeRonde v. Regents of the University of California 


Interestingly, although a significant number of cases were filed in 
the mid to late 1970s, only two major cases were filed over the 
subsequent decade. In the first of these cases, DeRonde v. Regents of 
the University of California,’ the principles established in Bakke 
‘through the separate opinions of Justice Powell and the Brennan plu- 
rality were upheld again. The white male plaintiff was denied admission 
to the University of California at Davis Law School. Admitted students 
had PFYA scores that ranged between 2.24 to 3.43; DeRonde’s score was 
2.70. However, the school accepted sixty-nine minority applicants with 
scores lower than DeRonde’s.113 Admission was based on GPA, LSAT, 
growth, maturity, and commitment to study law. The admission com- 
mittee also could consider factors that had affected previous academic 
grades, wide discrepancies between grades and standardized test scores, 
rigor of the undergraduate program, economic disadvantage, and ethnic 
minority status as it contributed to diversity.1 

In reaching its decision, the California Supreme Court considered the 
following: thirty-five minority applicants who had PFYAs higher than 
DeRonde also were denied admission; DeRonde would not have been 
admitted even if the University did not consider ethnic minority status;'* 
the present case did not include facial discrimination in the form of a 
quota; the appropriate standard of review under the Fourteenth Amend- 
ment would be the proof of intent;'*® and no intent to discriminate was 
proven, notwithstanding the fact that some evidence supported the 
claim of disproportionate impact. Race was one factor among many 
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that the law school considered in its admissions process.’’” This process 
was justified because it helped ensure diversity as well as mitigate the 
effects of historical discrimination.'® 


d. Davis v. Halpern 


One of the more recent admissions cases, Davis v. Halpern,'** has 
been in and out of court since 1985.’ An unsuccessful white male 
applicant to the City University of New York (CUNY) Law School 
alleged sex, race, and ethnic discrimination, as well as a claim of 
retaliation. The plaintiff was rejected for admission for eight consecutive 
years beginning in 1983 when the school opened.” Although the 
plaintiff could not prove that a formal quota existed within the insti- 
tution, he did produce sufficient data to support his position that a 
majority of the minority students admitted to the program over the 
years had lower scores and GPAs than his.’?? Additionally, he showed 
that females had a higher acceptance rate than males.'?° 

The district court quickly disposed of plaintiff's sex discrimination 
claim by concluding that he failed to establish a prima facie case—he 
showed a ‘‘bottom line imbalance,’’ but did not proffer a specific or 
particular practice that created the disparate impact.’?* However, the 
Law School did not fare as well on the remaining claims. The court 
denied the Law School’s request for summary judgment.’?5 

In developing its position regarding the race and ethnic discrimina- 
tion claims, the district court observed that the plaintiff had established 
a prima facie case based on ‘‘a significant body of undisputed evidence’”’ 
that affirmative action plans based on race require strict scrutiny anal- 
ysis, even when directed against whites;'?° and that if a public univer- 
sity is to meet this level of scrutiny, it must show that it is furthering 
a compelling state interest and that its methods are ‘‘specifically and 
narrowly framed to accomplish that purpose.’’?2” 

The defendants rebutted the plaintiff’s claim by arguing that the use 
of race, as one of many factors, was justified by the existence of the 
school’s affirmative action plan.’?® The defendants also argued that the 
plan was essential to meeting the goals and mission of the program: to 
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help create a bar that is more diversified and more representative of 
the full range of people in the City, and to create a diverse student 
body to cultivate a richer academic environment. ‘”° 

The court reasoned, however, ‘“‘If the policy . . . is a simple preference 
for members of certain minorities over other individuals, then it is 
unconstitutional as ‘discrimination for its own sake.’’’**° The court also 
noted, ‘‘If [the policy] is to combat the effects of societal discrimination 
on the legal profession, then it is unconstitutional for its failure to be 
limited to the goal of remedying specific prior discriminatory practices 
by the law school.’’’' Finally, the court stated: 


{I]f [the policy] is to produce lawyers committed to serving un- 
derrepresented segments of our population, it is unconstitutional 
not because the goal is an impermissible one for a state to pursue, 
but because ‘there are more precise and reliable ways to identify 
applicants who are genuinely interested in the ... problems of 
minorities than by [using] race.’132 


Based on the above conclusions, the court held that even when an 
admissions process seeks to procure the benefits that flow from having 
a diverse student body, the Equal Protection Clause limits a school’s 
remedial powers to addressing institutional, rather than societal, dis- 
crimination. 


e. Hopwood v. Texas 


The most recent case regarding admissions occurred in 1994. In 
Hopwood v. Texas,’** four white plaintiffs filed suit under the Four- 
teenth Amendment, section 1981, section 1983, and Title VI seeking 
injunctive and declaratory relief, as well as compensatory and punitive 
damages. The plaintiffs claimed that they were discriminated against 
when the University of Texas Law School admitted less-qualified Af- 
rican American and Mexican American students though the use of a 
quota. The admissions committee had separately reviewed the folders 
of minority applicants in the ‘‘discretionary zone’’ (i.e., not presump- 
tively admitted or denied), and had maintained lower ‘‘cut-off’’ scores 
for minorities for both presumptive admission and denial. Personal 
interviews were not included in the admissions process.'* 

The Law School proposed a variety of defenses, including societal 
discrimination, underrepresentation, and the need for diversity. Addi- 
tionally it argued that it was attempting to meet the targets established 
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by the Office of Civil Rights (i.e., ten percent Mexican American 
students and five percent African American students). Finally, the Law 
School averred that the plaintiffs lacked standing because they could 
not show that ‘‘but for’’ the acts of affirmative action, they would have 
been admitted to the program.’ 

The district court disagreed with the Law School and opined the 
plaintiffs were not required to meet the ‘‘but for’’ test, but rather, 
needed to demonstrate only that they had unequal access to a govern- 
mental benefit. Furthermore, the court selected strict scrutiny as the 
appropriate standard, notwithstanding the fact that the ‘‘challenged 
classification operate[d] against a group that historically [was not] 
subject to governmental discrimination.’’*** Accordingly, the institution 
was required to show that the admissions process served a compelling 
governmental interest and that it was narrowly tailored to achieve that 
goal. 137 

The compelling interest standard was met, however, by the institu- 
tion’s mission to achieve a diverse student body, and by the strong 
evidence of some present effects of past discrimination. Whether the 
process was narrowly tailored also had to be addressed. That process 
requires a review of ‘‘the efficacy of alternative remedies; the flexibility 
and duration of the relief; the relationship of the numerical goals to 
the percentage of minorities in the relevant population; and the impact 
of the relief on the rights of third parties.’’*** 

The gravamen of the complaint was the fourth issue — the impact 
of the relief on the rights of third parties. The court noted that any 
time one person is given preferential treatment (in this case through 
separate admissions procedures and standards), another person is pe- 
nalized; that when past societal discrimination is remedied, individuals 
pay the price; and that in such cases neither the person who was 
penalized nor his or her ancestors may have ever discriminated against 
the preferred race. The court then made a strong argument in favor of 
holistic and individualized assessment and concluded that although the 
use of a ‘‘plus’’ in admissions was permissible, the process allowing 
separate consideration and different standards for minority students was 
not narrowly tailored, and thus, violated the Equal Protection Clause 
of the Fourteenth Amendment. As a result, the court provided the 
requested declaratory relief (i.e., declaring the process to be in violation 
of the Constitution) but denied the injunctive relief, because the insti- 
tution already had corrected the identified defects in its admissions 
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system. In the alternative, the court indicated that the plaintiffs may 
reapply, without further cost, and that their application materials would 
be evaluated fairly in comparison with all other applicants. Addition- 
ally, the court assessed nominal damages of $1, given the absence of 
proof of actual injury (i.e., the inability of the plaintiffs to show that 
they would have been admitted absent the discriminatory treatment). 


f. DED Rulings 


In addition to the case law discussed above, an ‘‘aggressive’’ affir- 
mative action admissions program at the University of California at San 
Diego**® (UCSD) has been upheld by the Department of Education. The 
admissions process involves three stages. Initially, sixty percent of the 
openings are filled based on traditional objective criteria such as stan- 
dard test scores, GPA, etc. However, only three percent of the students 
admitted under this option were African American, Hispanic, or Native 
American. The second stage provides additional ‘‘after points’’ based 
on race (300 points), in-state status (200 points), low-income (200 
points), veteran status (100 points), and disability (100 points). Twelve 
percent of the students accepted under this alternative were racial 
minorities. The remaining five percent of the openings were reserved 
for students who fail to qualify under either of the aforementioned 
methods, but who demonstrate enough potential for success that they 
‘‘deserve[] admission anyway.’’*° The DED found that the above pro- 
cedures were consistent both with Bakke and with the DED’s own 
regulations. 


B. Scholarships 


Even more relevant to this discussion are cases that specifically deal 
with MTS programs. Several significant cases are discussed below. 


1. Flanagan v. President & Directors of Georgetown College 


In Flanagan v. President & Directors of Georgetown College,'*' the 
plaintiff was a white male student enrolled at Georgetown University 
Law Center. The admission committee developed an affirmative action 
program in an effort to increase the enrollment of certain minority 
groups. Under this plan, the Law Center allocated sixty percent of its 
available scholarship funds to minority students and forty percent to 
nonminority students. The term ‘‘minority’’ included not only persons 
in discernible ethnic and racial groups, but a few disadvantaged white 
students as well. Plaintiff pointed to the fact that he, with a financial 
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need estimate of $2,700, received only a $400 scholarship, while three 
minority students with lower financial need estimates received at least 
$1,800 each. 

In response to the charges, the defendants argued that: the financial 
aid policy constituted part of a ‘‘bona fide affirmative action pro- 
gram’’;'*? reasonable preferences in favor of minority persons were 
permissible to remedy past discriminatory practices; and plaintiff would 
not have received additional student aid even if the contested policy 
had not been implemented. Additionally, the University claimed that 
the Law Center had not received federal financial assistance ‘‘substan- 
tial’? enough to require Title VI compliance.‘ 

However, the district court ruled that Title VI did apply since the 
Law Center had received over $7 million in federal construction grants. 
The court found that the plaintiff had been discriminated against based 
on race. The court reasoned, ‘‘[T]here was simply no justification for 
saying that a minority student with a demonstrated need of $2,000 
required more scholarship aid than a nonminority student with a need 
of $3,000.’’'*5 In the court’s view, this was discrimination based on 
race that was not justified by a claim of affirmative action. An affir- 
mative action program was not permissible if it ‘‘allocate[d] a scarce 
resource, [such as financial aid,] in favor of one race to the detriment 
of other races.’’'46 


2. Podberesky v. Kirwan 


The most recent MTS case, Podberesky v. Kirwan,’ involved a well- 
qualified Hispanic student who was denied a Benjamin Banneker Schol- 
arship at the University of Maryland at College Park. The Banneker 
Scholarship Program provided twenty awards per year, was open only 
to African American students, and was not based on financial need. 
The scholarship, which was worth more than $33,500 over four years, 
paid for a student’s tuition (including the increased costs for out-of- 
state students), room, board, and mandatory fees. The minimum re- 
quirements for Banneker Scholarship consideration included a 900 SAT 
composite score and a 3.0 GPA. Podberesky had a 1340 SAT score and 
a 3.56 GPA, but was not given ‘‘further consideration,’ admittedly 
because of his race.’** In addition, the plaintiff failed to qualify for the 
other merit-based academic scholarship at the University.**° 
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The University contended that after the State was notified in 1969 
by the Office of Civil Rights (OCR) that its higher education system 
was still de jure segregated in violation of Title VI, it proposed a 
number of plans between 1969 and 1987 to achieve the desired outcome 
of integration.*° On at least two occasions, the Banneker Scholarship 
Program was identified as one of several means to increase minority 
enrollment. However, Podberesky argued that the University had met 
the affirmative action goals as stated in the plan and that the MTS 
program was no longer warranted. 

The district court held that the Fourteenth Amendment applied to 
the plaintiff's case and that strict scrutiny was the appropriate level of 
review. The judge stated that the program must serve a compelling 
governmental interest and must be narrowly tailored to achieve that 
goal. The court was satisfied, however, that the University had iden- 
tified a compelling interest in the elimination of a segregated state 
higher education system and that the scholarship program was suffi- 
ciently narrowly tailored to meet that goal. In support, the court 
reasoned that it was ‘‘premature to find that there are no [longer any] 
present effects of past discrimination at the institution.’’**' As a result, 
the district court granted summary judgment for the University. 

On appeal, the Fourth Circuit reversed and remanded the case to the 
district court with directions to determine whether the scholarship 
program was necessary to remedy ‘‘some present effect of past discrim- 
ination.’’152 The appellate court reasoned, ‘‘[A cljlassification based 
upon race must be justified by specific judicial, legislative, or admin- 
istrative findings of past discrimination.’’** Further, the court noted 
that the state ‘‘must show the existence of prior discrimination, and a 
strong evidentiary basis for concluding that remedial action is neces- 
sary.’’5* The court concluded that if no further evidence supported the 
position that continuing effects of past discrimination existed, then 
summary judgment should be awarded to the student, rather than to 
the University. 

On remand, the district court once again ruled for the University, 
holding that a strong evidentiary basis existed to support the use of 
the race-based scholarship program as a means to help remedy the 
continuing effects of past discrimination.'** The court began its analysis 
of ‘‘present effects’’ by noting that they ‘‘need not be widespread or 
pervasive’ and that ‘‘there must only be strong evidence of some 
present effects.’’*** Accordingly, the court found sufficient evidence 
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that four present effects of past discrimination existed at the University, 
namely: ‘‘(1) poor reputation of the University in the African-Amer- 
ican community. ..; (2) underrepresentation of African-Americans 
in the student population; (3) low retention and graduation rates of 
African-Americans; and (4) perception of a campus climate that is 
hostile to African-Americans.’’*? The court noted that if a strong evi- 
dentiary basis for ‘‘any one of the four’’ present effects of past discrim- 
ination existed, the Banneker Program would be justified.** Because 
the court found support for all four contentions, summary judgment 
for the defendant University was granted. 

That decision also was appealed, reversed, and remanded.’ The 
Fourth Circuit held that the lower court once again erred, this time in 
regard to its findings that (1) there was sufficient evidence of present 
effects of past discrimination to justify the Banneker Program, and (2) 
the program was narrowly tailored. 

The appeals court began its analysis by omitting two of the four 
‘‘present effects’ identified by the district court: the first, poor repu- 
tation in the African-American community; and the fourth, a climate 
on campus that is perceived as being racially hostile. The court con- 
cluded that these effects, standing alone, did not justify the Banneker 
Program, and that to rule otherwise could allow the use of race-based 
preferences ‘‘as long as there are people who have access to history 
books . . . .’’'®° The court also noted that the hostile climate claim failed 
to support the position that there was a connection between the past 
de jure discrimination and the alleged present effect.’*' In fact, recent 
racial incidents on campus may well be the result of present societal 
discrimination, rather than prior acts of the institution. In that regard, 
the court noted that societal discrimination could not ‘‘be used as a 
basis for supporting a race-conscious remedy.’”® 

The court then reviewed the two remaining statistically based ‘‘ef- 
fects’’ identified by the lower court: the second, underrepresentation 
of African Americans in the student population; and the third, low 
retention and graduation rates of African Americans. The appeals court 
pointed out that: the district court failed to consider the fact that it 
was reviewing cross motions for summary judgment and that genuine 
issues of fact remained; the facts should have been viewed in the light 
most favorable to Podberesky, the nonmoving party; the evidence tended 
to show that economic and other factors often were determinative in 
decisions to apply, matriculate, and persist to degree; and the deter- 
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mination of the relevant applicant pool used to project whether under- 
representation existed was calculated erroneously.’ Related factors 
used in decision making should have included admission standards 
then in existence; financial considerations, such as amount of tuition 
or the need for employment; the decision to postpone college; personal 
preferences of colleges—in-state or out-of-state, historically Black; and 
the like.’** The court noted that many ‘‘nontrivial’’ factors could have 
contributed to ‘‘statistical underrepresentation,’’ if in fact it existed, 
and that the alleged imbalance was not necessarily a present effect of 
past discrimination.'® Furthermore, ‘‘common sense and what evidence 
there [was] in the record’’’® led the court to conclude that ‘‘the 
percentage of African-Americans in that pool would be lower than any 
figure postulated by the district court ... and that ... there might 
well be no statistically significant underrepresentation.’’'*” 

Also of note was the court’s conclusion that the race-based program 
was not narrowly tailored, although the court did admit to the difficulty 
of conducting such an analysis because the ‘‘proof of present effects 
[was] so weak.’’'® In supporting its position, the court noted that the 
awards in the Banneker Program were given to high achievers, some 
of whom were non-Maryland residents. Neither the high achievers nor the 
out-of-state students were among those discriminated against by the 
University in the past. The University attempted to justify its selection 
strategy by stating that the presence of such scholars would result in 
additional student recruitment, and would provide African American 
mentors and role models. The appeals court noted that the Supreme 
Court'® previously rejected the role-model theory as a justification for 
implementing a race-conscious remedy, and concluded that the program 
was not narrowly tailored. 

Given the above, the Fourth Circuit reversed the summary judgment 
for the University, and granted summary judgment to Podberesky.'”° 
Additionally, the University was ordered to reconsider Podberesky’s 
admission to the Banneker Program and was enjoined from using race 
as an eligibility criterion.” 


3. Washington Legal Foundation v. Alexander 


In a unique challenge to the alleged failure of the DED to enforce 
Title VI with regard to the use of MTS programs, a group of seven 
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white students who had been denied race-based scholarships enlisted 
the support of an advocacy group and filed suit in Washington Legal 
Foundation v. Alexander.'”? Instead of suing the universities and law 
schools that had denied them aid, the students sued the DED directly. 
Among their demands, the students asked the court to: render a de- 
claratory judgment stating that the DED had failed to implement a 
policy against MTS programs; order the DED to issue administrative 
rules and regulations prohibiting any recipient of DED funding from 
awarding an MTS; and supervise the DED’s efforts to establish and 
impiement a comprehensive and effective program to enforce Title VI.'”° 

In developing its position, the district court reasoned that Title VI 
implied a right of action against university recipients of federal financial 
assistance, but that no express or implied cause had been identified for 
suit against the federal government.'”* Likewise, the court found that 
neither the Administrative Procedure Act nor the Mandamus Act con- 
templated this type of suit against the federal government.'”® Therefore, 
the court granted DED’s motion to dismiss, both because the plaintiffs 
failed to state a claim and because the court lacked subject matter 
jurisdiction. 


C. Related Cases 


In addition to those cases dealing with admissions and scholarships, 
two contract cases are relevant to a general discussion of minority- 


targeted programs. In 1989, and again in 1993, the Supreme Court held 
that set-aside plans for minority contractors violated the Equal Protec- 
tion Clause. Although neither case involved colleges, universities, or 
students, each provides insights as to the Court’s reasoning regarding 
quotas and standing. 


1. City of Richmond v. J.A. Croson Co. 


In City of Richmond v. J.A. Croson Co.,'”° a contractor challenged a 
city ordinance that required nonminority contractors to subcontract at 
least thirty percent of their work to minority business enterprises 
(MBEs). The Supreme Court held that the set-aside program violated 
the Fourteenth Amendment because the City failed to demonstrate a 
compelling interest in eradicating discrimination, and that the thirty 
percent set-aside was not narrowly tailored to remedy the effects of any 
alleged prior discrimination. A general history of societal discrimination 
was insufficient to establish a compelling interest because it was simply 
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‘“‘too amorphous a basis for imposing a racially classified remedy.’’'”’ 
Additionally, the Court questioned the City’s claim that the City’s only 
intention was to remedy past discrimination rather than acquire racial 
balance, when there was no reason to believe that ‘‘Orientals, Indians, 
Eskimos, or Aleuts,’’ for example, had suffered past discrimination in 
the construction industry. In fact, the Court noted that it was possible 
that neither an Aleut nor Eskimo citizen had ever lived in Richmond, 
and thus, the classifications were included only randomly in the list 
of discriminated-against minorities. 

The Court stated that a claim of past discrimination in the construc- 
tion industry as a whole provided no guidance either to identify the 
specific injury or to fashion an appropriate remedy. In the alternative, 
the Court observed that ‘‘identified discrimination’’ would provide the 
necessary guidance to ‘‘create a patchwork of racial preferences.’’'”® 
However, such assertions require a strong basis in evidence. In Croson, 
the Court found that the City did not provide sufficient evidence 
despite the following facts: only 0.67% of prime contracts were held 
by MBEs although fifty percent of the City’s population was minority; 
few minority contractors were part of local or state associations; and 
Congress had determined previously that the effects of past discrimi- 
nation had adversely affected minority involvement in the construction 
industry nationwide. ‘7 

In response, Justice O’Connor argued, ‘‘While the States and their 
subdivisions may take remedial action when they possess evidence that 
their own spending practices are exacerbating a pattern of prior dis- 
crimination, they must identify that discrimination, public or private, 
with some specificity before they may use race-conscious relief.’’*° 
Justice O’Connor further opined, ‘‘[T]he dream of a Nation of equal 
citizens in a society where race is irrelevant to personal opportunity 
and achievement would be lost in a mosaic of shifting preferences 
based on inherently unmeasurable claims of past wrongs.’’'*' To Justice 
O’Connor, the nonspecific claims of discrimination supported by the 
dissenting justices were simply attempts to justify a ‘‘preference of any 
size or duration.’”'*? 

Notwithstanding the above, Justice O’Connor proposed, ‘‘[W]here 
there is a significant statistical disparity between the number of quali- 
fied minority contractors willing and able to perform a particular service 
and the number of such contractors actually engaged by the locality or 
the locality’s prime contractors, an inference of discriminatory exclusion 
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could arise.’’'** The City then could take appropriate measures against 
those responsible for the discrimination, or in the extreme case, nar- 


rowly tailor a racial preference to break down patterns of deliberate 
exclusion. 


2. Northeastern Florida Chapter of the Associated General 
Contractors of America v. City of Jacksonville 


The second set-aside case, Northeastern Florida Chapter of the As- 
sociated General Contractors of America v. City of Jacksonville,'** 
provides important insight into the requirements for standing. In Gen- 
eral Contractors, a city ordinance required that ten percent of the 
amount spent on city contracts be set aside for MBEs. A construction 
contractors’ association, with few members qualifying as MBEs, filed 
suit claiming a violation of the Fourteenth Amendment. The district 
court entered summary judgment for the Association, but the Eleventh 
Circuit reversed, holding that the Association lacked standing to chal- 
lenge the ordinance because it had not demonstrated that ‘‘but for’’ the 
set-aside program, its members would have bid successfully for any of 
the contracts. 

The Supreme Court reversed the decision, noting that three criteria 
had to be met to determine whether the plaintiff had standing: (1) the 
plaintiff was injured in fact; (2) a causal relationship existed between 
the plaintiff’s injury and the challenged conduct; and (3) a likelihood 
existed that the plaintiff's injury would be redressed by a favorable 
decision.'® In concluding that the plaintiff met each of the three 
requirements, Justice Thomas stated: 


When the government erects a barrier that makes it more difficult 
for members of one group to obtain a benefit than it is for members 
of another group, a member of the former group seeking to chal- 
lenge the barrier need not allege that he would have obtained the 
benefit but for the barrier in order to establish standing. The 
‘‘injury in fact’’ in an equal protection case of this variety is the 
denial of equal treatment resulting from the imposition of the 
barrier, not the ultimate inability to obtain the benefit .... [T]he 
‘‘injury in fact’’ is the inability to compete on an equal footing in 
the bidding process, not the loss of a contract.1*° 


Accordingly, the majority held that to have standing the Association 
had to demonstrate only that its members were able and ready to bid 
on the contracts and that a discriminatory policy prevented them from 
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doing so on an equal basis. Interestingly, the Court cited Bakke as the 
case most closely analogous to General Contractors. The Bakke Court 
observed, ‘‘{E]ven if Bakke had been unable to prove that he would 
have been admitted in the absence of the special program, it would 
not follow that he lacked standing.’’*®’ 


D. Collective View of Case Law, Post-Bakke 


Post-Bakke cases continue to include claims of past societal discrim- 
ination or underrepresentation in the profession, but also point to past 
institutional discrimination or underrepresentation in the program. Di- 
versity as a defense to MTSs was virtually nonexistent prior to Bakke, 
but was used in all post-Bakke cases except two (DiLeo and Washing- 
ton). Quotas seldom were used in admissions cases, but were used, or 
at least alleged, in each of the scholarship and contract cases. In the 
alternative, institutions more often used separate consideration or dif- 
ferent standards (DiLeo, Hopwood, Podberesky), or a plus, a positive, 
or extra points for race (McDonald, Davis, Hopwood) when admission 
was determined by a point system (e.g., a first year predicted score). 
However, four of the challenged institutions during the post-Bakke era 
purported to use some form of holistic assessment or individual con- 
sideration, or such a practice was recommended by the court (Mc- 
Donald, DeRonde, Davis, Hopwood). 

Interestingly, although the ‘‘but for’’ test appears inappropriate in 
admission and scholarship cases, the majority of cases discussed or 
applied such a standard. Furthermore, most cases were filed under the 
Fourteenth Amendment (except Flanagan and Washington), while six 
of eight education cases also involved Title VI (McDonald, Davis, 
Hopwood, Flanagan, Podberesky, Washington), and three alleged a 
violation of section 1981 (Davis, Podberesky, Hopwood). In cases in 
which Fourteenth Amendment rights were allegedly violated, the courts 
consistently applied strict scrutiny in the post-Bakke era, with the 
exception of one (DeRonde), in which the standard of ‘‘intent’’ was 
selected. 

Given the decisions in Bakke, Croson, and General Contractors, it 
appears that the pendulum has begun to swing back from a position 
supportive of direct race-conscious relief possibly to one of neutrality 
and non-discrimination, white or black. There are a lot of questions 
that remain to be answered regarding permissible forms of affirmative 
action programs, including their length and duration, although other 
issues regarding standing and standards appear to have been clarified, 
at least for the time being. See Tables 1 and 3 for a summary of all 
related cases. 





187. Id. at 2302-03 (citing Bakke, 438 U.S. at 281, n.14, 98 S. Ct. at 2743, n.14). 
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Table 3 
Minority-targeted Admissions & Scholarship Programs 
Case Law Summary — Post-Bakke 





Issues & Plaintiffs 


McDonald 
Flanagan 
Podberesky 
Washington 
Gen Contr 





past societal dis- 
crimination or un- 
derrepresentation in 
the profession 


\ 
\ 
\ 





past institutional 
discrimination or 
underrepresenta- 
tion in program 





diverse student 
body goal 


quota or predeter- 
mined number 








separate considera- 
tion or different 
standards 





‘“‘plus,”’ positive, or 
points 





purported to use 
individual or holis- 
tic assessment 





‘but for’’ or similar 
test used or dis- 
cussed 





section 1981 


Fourteenth 
Amendment 


Title VI 


strict scrutiny (S), 
middle-tier (M), 
rational basis (R), 
or 

intent (I) applied 














plaintiff won (W), 
lost (L), split (S), or 
moot (M) 





admissions 
challenged 





scholarship 
challenged 















































MINORITY-TARGETED SCHOLARSHIPS 


IV. THE BOTTOM LINE 


Given the above case law, a number of positions appear to have 
emerged with relative consistency, while a few key questions remain 
to be answered. These findings are summarized below. 


A. Applicable Laws & Standards 


The Fourteenth Amendment would apply in situations involving a 
challenge to an MTS program at a public college or university. Strict 
scrutiny would represent the appropriate standard of review where the 
practice is facially discriminatory, even if the complaint is filed by a 
majority student or applicant, while proof of intent would be required 
if the act is facially neutral. Title VI may be used in related suits 
against both public and private institutions that receive federal financial 
assistance. Section 1981 will apply when the individual has been denied 
the right to contract, or the right to be admitted to an institution 
because of race or ethnicity. These laws apply equally to all races. 


B. Standing 


A plaintiff need not prove that he or she would have received the 
scholarship or would have been admitted ‘‘but for’’ the minority- 
targeted program. All that is required for standing is that the individual 
demonstrate that he or she was not allowed to compete for all available 
awards or openings due to race. '* 


C. Admission & Scholarship Procedures 


Universities will continue to be allowed to use standardized test 
scores and GPA as two criteria among several for admissions and 
scholarship decisions. Additionally, although they are often difficult to 
assess objectively, universities also may use other factors such as 
motivation, maturity, extracurricular activities, humanitarian qualities, 
growth potential, commitment to the profession, factors affecting pre- 
vious grades, rigor of undergraduate program, economic disadvantage, 
family composition,'*® level of school completed in a family,’ and 
military or work experience in determining the applicants’ comparative 
abilities to succeed in the program or to qualify for a scholarship, 
assistantship, or teaching fellowship. Moreover, in some programs, 
having a knowledge of, or experience in, multicultural settings also 
would enhance one’s credentials. '*' The appropriate Fourteenth Amend- 
ment standard for such criteria would be rational basis. This standard 
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would be met by an institution’s mission to recruit a truly diverse 
student body, its efforts to make higher education accessible to a wider 
range of students, and its belief that holistic assessment is a fairer and 
more accurate method than either traditional assessments or quotas for 
determining an individual’s ability to successfully complete, and even 
excel in, the institution’s program.” 

Holistic and individualized assessment appears not only to be per- 
mitted by the law, but is encouraged by the courts, assuming that 
impermissible criteria are not used in the assessment. The courts will 
allow universities to use virtually any combination of permissible cri- 
teria, to weigh the criteria as they see fit, and to establish cut-off scores 
of their choosing. Among the few restrictions applying to holistic 
assessments are the following: the standards must be in writing, pref- 
erably published in the university catalogue; the criteria must be ad- 
hered to; unpublished criteria may not be used informally; and all 
students must be compared and evaluated using the same set of stan- 
dards. 1? 


D. Affirmative Action 


Affirmative action, by definition, requires that something ‘‘affirma- 
tive’ take place. As applied in the higher education setting, it means 
much more than a preference in admissions or the provision of financial 
aid, although those options are perhaps the easiest. Other options that 
have successfully increased minority enrollment or enhanced diversity 
include: (1) an urban scholarship program aimed at inner-city high 
school students; (2) pre-admission sessions and financial-aid counseling 
at high schools with large minority populations; (3) seminars or week- 
end programs for middle school and junior high school students and 
their families; (4) contracts for middle and junior high school students 
that encourage them to continue their schooling through higher edu- 
cation and to increase their awareness of admission requirements; (5) 
collaboration with inner-city high schools to develop exchange pro- 
grams for faculty, staff, and students; (6) collaboration or dual admission 
programs with community colleges; (7) exchange programs for faculty, 
staff, and students with HBCUs; (8) diversification of the curriculum 
of the institution; (9) international exchange programs for faculty and 
students; and (10) the development of collaborative international pro- 
grams. ' 

In addition to these acceptable methods of affirmative action, the 
DED has made clear its position that race-based programs also would 
be legal if they seek to remedy the effects of past institutional discrim- 
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ination, even in the absence of a finding by the Office for Civil Rights 
(OCR), a court, or a legislative body. Moreover, the institution may 
provide aid based on race if its goal is to achieve diversity that will 
enrich its academic environment, and may administer funds from pri- 
vate donors that are to be reserved for students of a particular race or 
national origin. 

The DED also concluded that institutions still must show a strong 
basis in evidence of past discrimination to justify the current use of 
MTS programs. Furthermore, specific acts of discrimination need not 
be proven; rather, a showing of underrepresentation given the percent- 
age of minority students in the student body compared with the per- 
centage of qualified minority students in the available pool will suffice. 


E. Remaining Questions and an Alternative 


The bottom line question remains: Are MTS programs legal, and if 
so, what procedures must be followed? Unfortunately, the laws, the 
courts, and the DED are not in total agreement. Several specific ques- 
tions remain to be answered. 


1. Questions 


Before the controversies surrounding MTS programs are resolved, the 
Supreme Court will need to accept a related case and address several 
specific issues. For example, will MTS programs be allowed under the 
guise of ‘‘diversity,’’ when the goal is to attract only one additional 
race, for example, African Americans to predominantly white institu- 
tions or whites to predominantly African American institutions, without 
consideration of other factors such a national origin, native language, 
family occupations, experiences, interests, and the like? Or, as Justice 
Powell indicated in Bakke, would such a practice ‘‘hinder rather than 
further attainment of genuine diversity?’’*** Additionally, will the show- 
ing of underrepresentation as proposed by the DED be sufficient to 
justify race-based programs? Or, will other factors be needed to sub- 
stantiate an ‘‘adverse impact’’ claim? If so, what are those factors? For 
that matter, will specific prior acts of discrimination be required to 
justify current preferences or their extent and duration, notwithstanding 
pronouncements by the DED? 


2. An Alternative Approach 


As an alternative to MTS programs, which appear to have legal 
limitations, it is proposed that colleges and universities consider adopt- 
ing holistic individualized assessment. Each individual is evaluated in 
the aggregate based on what he or she brings to the institution. Existing 
academic skills and abilities would continue to be considered, but so 
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too would other factors and experiences that make the individual 
unique.'** The across-the-board use of such nontraditional criteria no 
doubt will result in a different group of successful applicants, but the 
final selection will represent the ‘‘best’’ qualified, based on the selected 
criteria. The students who then are admitted to the program or receive 
the scholarship know that they were selected because they represent a 
combination of abilities, experiences, and ambitions superior to those 
applicants who were denied. There would be no question of preference, 
favoritism, quotas, or discrimination, yet a different, and no doubt 
better, mix of truly qualified students will result. Additionally, such a 
practice would meet constitutional scrutiny, would comply with the 
mandates of Title VI and section 1981, and likely would result in 
genuine diversity. 





196. See, e.g., supra part IV.C. 








DuTY OF CARE OWED TO UNIVERSITY 
ATHLETES IN LIGHT OF KLEINKNECHT 


As athletic programs and activities spread and proliferate throughout 
American colleges and universities,’ so too increases the potential for 
injuries and accidents. In recent years, lawsuits against coaches, uni- 
versities, administrators and athletic directors have increased dramati- 
cally, and the scope of the duty that schools owe their student-athletes 
appears to be broadening. University administrators must be aware that 
their athletic programs and activities are a source of extensive liability. 
Managing these risks accordingly and taking necessary preventative 
measures are of paramount importance. 

This note will explore the scope of the duty of care owed to collegiate 
athletes by the universities they attend. It will focus on the case of 
Kleinknecht v. Gettysburg College,? in which the plaintiffs sued their 
son’s college for its failure to handle appropriately a medical emergency 
involving their son, who collapsed suddenly and died while partici- 
pating in a Gettysburg College varsity lacrosse practice. This case was 
one of first impression in Pennsylvania and hinged on the federal 
courts’ interpretation of Pennsylvania negligence law, including issues 
of duty of care, foreseeability, and public policy. 

Part I of this comment relates the procedural and factual history of 
Kleinknecht v. Gettysburg College. Part II examines the reasoning and 
analysis behind the district court’s grant of summary judgment for 
Gettysburg College. Part III analyzes the decision of the United States 
Court of Appeals for the Third Circuit reversing the district court. Part 
IV considers the implications of this reversal. 


I. HisToRY OF THE CASE 


A. Procedural History 


Suzanne and Richard Kleinknecht instituted a negligence action against 
Gettysburg College (hereinafter College) for the death of their son, who 
suffered a fatal heart attack while participating in a varsity lacrosse 
practice at the College. On the College’s motion to reconsider a prior 
order denying its motion for summary judgment, the district court held 





1. In this Comment, the terms ‘‘colleges’’ and ‘‘universities’’ will be used inter- 
changeably to denote all institutions of higher education. 

2. 786 F. Supp. 449 (M.D. Pa. 1992), rev’d, 989 F.2d 1360 (3d Cir. 1993). In this 
comment, the district court’s decision will be referred to as Kleinknecht I; the court of appeals’ 
decision will be referred to as Kleinknecht II. 
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that the College had no duty to anticipate and guard against Drew 
Kleinknecht’s cardiac arrest. The court also held that the College 
fulfilled its duty of care subsequent to, and in response to, Drew’s 
cardiac arrest by the manner in which coaches, trainers, and students 
reacted to the emergency.* Upon reconsideration, the district court 
granted the College’s motion for summary judgment. 

The Kleinknechts appealed the decision of the district court to the 
Court of Appeals for the Third Circuit. The court of appeals reversed 
the district court, finding that the College owed Drew Kleinknecht a 
duty of care based upon the special relationship existing between him 
and the College in his capacity as an intercollegiate athlete engaged in 
a school-sponsored activity for which he had been recruited.’ The court 
also held that the College owed Drew a duty under Pennsylvania law 
to take reasonable precautions, including providing prompt and ade- 
quate emergency medical services, against the risk of a reasonably 
foreseeable life-threatening injury occurring during participation in an 
athletic event.® Finally, the court found that whether the College in 
fact took reasonable precautions was an issue for the jury to decide.’ 
The matter was remanded to the district court for further proceedings 
to determine these issues.® 


B. Facts of the Case 


In September 1988, Drew Kleinknecht was a twenty-year-old sopho- 
more at Gettysburg College, a private, four-year liberal arts school in 
Pennsylvania. In 1988, the College had an enrollment of approximately 
two thousand students, and sponsored twenty-one intercollegiate sports 
teams involving about 525 male and female student athletes.* Drew was 
one of these student athletes, having been recruited by the College 
while he was in high school to play for its Division III intercollegiate 
lacrosse team. 

Lacrosse is a spring sport, and the team practiced daily during the 
season to prepare for its intercollegiate competition. The team also 
practiced during the fall. Coaches held fall practices for the returning 
players to get acquainted with their new teammates and for the entire 
team to learn and practice ‘‘skills and drills.’’*° Lacrosse is a fast-paced, 
intense, contact sport in which players can suffer a variety of injuries 
including unconsciousness, broken bones, and concussions. At the 
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College, lacrosse players ranked fourth in terms of sports-related inju- 
ries, behind only football, basketball, and wrestling.’ Before Drew’s 
death, however, no student athlete ever had suffered a cardiac arrest 
at the College while playing lacrosse or any other sport.’ 

In the fall of 1988, the College employed two full-time athletic 
trainers, Joseph Donolli and Gareth Biser.’* Both were certified by the 
National Athletic Trainers Association, which requires certification in 
cardio-pulmonary resuscitation (‘‘CPR’’) and standard First Aid. The 
College provided twelve student trainers, also trained in CPR and First 
Aid, to assist the head trainers in their duties. The trainers were located 
in the College’s two training room facilities at Musselman Stadium and 
Plank Gymnasium."* 

On the afternoon of September 16, 1988, Drew participated in a fall 
lacrosse practice attended and supervised by lacrosse Coaches Anderson 
and Janczyk. The team practiced on the softball fields outside Mussel- 
man Stadium. No trainers or student trainers were present at the 
practice, and neither coach was certified in CPR.’* Neither coach had 
a radio on the practice field.’* In addition, according to Coach Janczyk, 
he and Coach Anderson never had discussed how they would handle 
a medical emergency if one should arise during a fall lacrosse practice. 
The nearest telephone was roughly 200-250 yards from the field inside 
the training room at Musselman Stadium. The shortest route to the 
telephone required climbing an eight-foot-high cyclone fence surround- 
ing the stadium.’’ 

Lacrosse practice began about 3:15 p.m. with jogging and stretching, 
some drills, and then a six-on-six drill in which the team split into 
two groups at opposite ends of the field. While participating in one of 
the drills as a defenseman, Drew suffered cardiac arrest and collapsed." 

At the time of his cardiac arrest, Drew had not been involved in the 
play. According to a teammate observing from the sidelines, Drew 
simply stepped away from the play and fell to the ground.*® Another 
teammate along the sidelines said that Drew collapsed without being 
struck by anyone or by any object.”° 

After his collapse, Drew’s teammates and Coach Janczyk ran to his 
side. Upon reaching Drew, Janczyk and some of the players noticed 
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that Drew’s head appeared to be lying in an awkward position.”' At 
this point, no one knew precisely what had happened, and at least 
some of those present suspected a spinal injury. Coach Janczyk con- 
cluded that Drew had suffered a serious injury and directed a group of 
players along the sideline to get help while he himself ran to summon 
assistance at the trainers’ facility located at Musselman Stadium. 

While Coach Janczyk ran toward Musselman Stadium, one of the 
players, team captain Daniel Polizzotti, also ran toward the Stadium 
where he knew a training room was located, and where a student 
trainer could be found.”* Polizzotti leaped a chain link fence and ran 
across the field, encountering student trainer Traci Moore by the door 
outside the training room. Upon being told that a lacrosse player had 
collapsed on the field and needed help, Moore immediately ran toward 
the football stadium’s main gate.?* She squeezed through a gap between 
the locked gate and the brick pillar supporting it and continued to the 
practice field. At one point she flagged a ride from a passing car. After 
informing Moore of the emergency, Polizzotti continued into the train- 
ing room where he repeated his message to the student trainers.2* One 
of them phoned Head Trainer Donolli at Planck Gymnasium and notified 
him of the emergency. 

At the same time Polizzotti ran for help, another player, David 
Kerney, also ran for assistance toward the stadium. Seeing that Poliz- 
zotti was going to arrive there first, Kerney changed direction and 
headed for the College Union Building.?> He told the student at the 
front desk of the emergency on the practice field. That student called 
his supervisor on duty in the building, and she immediately telephoned 
for an ambulance. Adams County Control records indicated that they 
received the call at 4:09 p.m., and that an ambulance arrived at the 
scene at 4:15 p.m.”6 

Student trainer Moore reached Drew’s side first.2” The other players 
noticed that Drew’s breathing was strange and that his complexion was 
changing from flushed—which they did not consider unusual for 
practice—to bluish. Moore herself observed that Drew’s breathing was 
labored and that his complexion changed while she observed him.” 
Since Drew was breathing, she did not attempt CPR or any other first 
aid technique, but simply monitored his condition. She did note, 
however, that he had no bruises or lacerations about his body. 
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By this time, Coach Janczyk had entered the stadium training room 
and learned that Head Trainer Donolli had been alerted and that an 
ambulance had been called.2® Coach Janczyk then returned to the 
practice field and arrived at the same time Donolli drove up in a golf 
cart. At this point, Donolli observed that Drew was not breathing. He 
turned Drew on his back with the assistance of a student band member 
who had arrived at the scene and who was certified as an emergency 
medical technician.*° The two performed CPR on Drew until approxi- 
mately 4:15 p.m., when two ambulances arrived at the scene. Ambu- 
lance technicians defibrillated Drew and administered drugs to strengthen 
his heart.*1 He then was placed in one of the ambulances and trans- 
ported to Gettysburg Hospital.*? Despite repeated resuscitation efforts, 
Drew could not be revived. Doctors pronounced him dead at 4:58 p.m.* 

Post-mortem examinations were performed, but were unsuccessful in 
detecting the reason for Drew’s fatal arrhythmia.** An autopsy con- 
ducted the day after Drew died revealed no bruises or contusions on 
his body. This comported with evidence supplied by Drew’s teammates 
that he was not in the play when he suffered the cardiac arrest, and 
dispelled any notion that the arrhythmia might have been caused by 
contact with a stick, teammate, or ball during practice.** As part of the 
autopsy, Drew’s heart was sent to the National Institutes of Health for 
further study, but no pathology was discovered.** A subsequent exam- 
ination of the autopsy records by another pathologist and further study 
by a third physician following exhumation of Drew’s body likewise 
failed to reveal any evidence of a heart abnormality that could have 
explained Drew’s fatal collapse.*’ 

In fact, prior to his fatal cardiac arrest, there was no sign that Drew 
was ever at risk for heart problems. The plaintiffs themselves described 
him until the time of his death as ‘‘a healthy, physically active and 
vigorous young man,’’ with no unusual medical history.** In August 
of 1987, Drew’s family physician examined him and declared him 
healthy and able to safely participate in physical activity.*° In January 
of 1988, a Gettysburg College physician examined Drew to determine 
whether he could participate in lacrosse, and cleared Dréw for action.*° 
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Following Drew’s death, his parents filed this diversity action, con- 
trolled by Pennsylvania law, on their own behalf and as the personal 
representatives of their son’s estate. The plaintiffs alleged that the 
negligence of the College and of its agents was a legal cause of their 
son’s death following his suffering cardiac arrest at an off-season la- 
crosse practice.*’ 


II. THE District CourT DECISION 


The Kleinknechts argued at the district court that, in connection with 
the College’s duty of providing for the safety of its student athletes, it 
should have had measures in place at the practice to provide prompt 
treatment in case one of the players suffered cardiac arrest, even if 
none had any prior history of heart problems or any other significant 
illness.*2 Under this theory, the Kleinknechts alleged that the College 
breached its duty to Drew in a number of ways. First, the College did 
not have in place a written plan to deal with medical emergencies. 
Second, it failed to ensure that coaches who were present at practices 
were certified in CPR. Third, it did not require that student trainers or 
other trainers who were certified in CPR be present at practices. Finally, 
the College failed to have communication devices such as walkie-talkies 
at the practice field in order to quickly respond to a medical emer- 
gency.*? According to the plaintiffs, such measures and procedures 
would have ensured a swifter and more successful response to Drew’s 
medical emergency than what actually occurred.** According to the 
Kleinknechts’ medical experts, the consequent delay in medical treat- 
ment was a substantial factor in Drew’s death, thus making the College 
liable.*® 

The College attacked the Kleinknechts’ theory by claiming that it had 
no duty to provide such measures. It argued that it had no duty to 
protect a healthy young athlete like Drew, who had no prior history of 
medical problems, from a fatal heart arrhythmia.*® Absent this duty, 
the College claimed that it could not be held responsible for not having 
coaches or trainers at practice who were certified in CPR or for not 
taking other measures that would have insured a quicker response to 
Drew’s emergency. The College asserted that absent a duty owed to 
Drew, there could be no breach. Thus, claimed the College, the Kleink- 
nechts’ theory of liability must fail.*” 
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Plaintiffs contended that the College did owe Drew a duty, which it 
breached, and that they established a valid claim under well-recognized 
elements of a negligence cause of action. They relied on Morena v. 
South Hills Health System* in support of this contention. The Penn- 
sylvania Supreme Court stated in Morena, ‘‘[D]uty, in any given situ- 
ation, is predicated on the relationship existing between the parties at 
the relevant time. . . .’’*? The Kleinknechts claimed that under Morena, 
a ‘‘special relationship’’ existed between the College and Drew based 
on his status as a student-athlete and on the fact that his injury occurred 
while acting in that capacity in an activity supervised by College 
personnel. As a result of this ‘‘special relationship,’’ the College had 
a duty to provide for Drew’s safety at practice.*° 

Drew’s parents further argued that a duty justifiably could be imposed 
upon the College in this situation because it was foreseeable that an 
athlete could suffer cardiac arrest while participating in a lacrosse 
practice.*' In support of this assertion, they relied on testimony of their 
experts that cardiac arrest is foreseeable during physical activity, even 
for a healthy young adult like Drew. They also pointed out that under 
Moran v. Valley Forge Drive-In Theater, Inc.,** Pennsylvania law does 
not require that the specific injury to the plaintiff be anticipated, only 
that the general type of harm be foreseeable. In Moran, the Supreme 
Court of Pennsylvania affirmed a lower court’s denial of the defendant’s 
motion for Judgment N.O.V., thereby upholding Moran’s recovery. The 
plaintiff in Moran lost his hearing and suffered a ringing in his ears 
as the result of firecrackers being exploded in the Theater’s restrooms.** 
In finding for the plaintiff, the court held that foreseeability could be 
based upon more general types of events that would give notice that a 
more serious injury might occur. 

Finally, the Kleinknechts argued, ‘‘[O]nly when foreseeability is clearly 
and undeniably negated may a court rule as a matter of law that a 
particular defendant did not have a duty to a particular plaintiff.’’* 
Because the College did not carry this burden, the Kleinknechts asserted 
that the district court’s grant of summary judgment for Gettysburg 
College was improper. 

In response to the plaintiff’s claim that it owed Drew a duty and that 
the duty was breached, the College argued that under Burton v. Terry®® 
and Wyke v. Ward* it is for the court to determine initially as a matter 
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of law whether a duty existed. Continuing, the College analyzed its 
duty in light of the relationship that existed between itself and Drew, 
much as the plaintiffs did, but concentrated more on the foreseeability 
of the injury suffered by Drew. Unlike the plaintiffs, the College 
characterized the foreseeability of that injury as remote, random, and 
highly unlikely to happen.*” The College concluded that it had no duty 
to provide Drew with the care necessary for almost immediate treatment 
of the medical emergency he suffered, since only reasonably foreseeable 
occurrences must be guarded against, not every possible risk.** Accord- 
ingly, the College argued that it could not be held liable for its failure 
to have CPR certified coaches or trainers at the practice field, or 
otherwise not to have procedures in place that would have dealt with 
Drew’s cardiac arrest more promptly.*® 

In concluding that the College had no duty to anticipate and guard 
against a healthy student-athlete’s cardiac arrest, the district court 
accepted the College’s characterization of the foreseeability issue. The 
court found that under Pennsylvania law, a duty will be imposed only 
if an event is ‘‘reasonably foreseeable.’’® With respect to foreseeability, 
the district court stated, ‘‘A duty should not be imposed ... just 
because it is possible to imagine a student having a cardiac arrest.’’™ 
The court understood foreseeability to ‘‘mean under Pennsylvania law 
an event that has some reasonable probability of occurring, not one 
simply within the realm of possibility.’’® 

In reaching its conclusion, the court carefully noted that it recognized 


that the Kleinknechts’ medical experts had the opinion that the chance 
of a fatal arrhythmia in a young, healthy athlete was not out of the 
ordinary and that measures should have been implemented to deal with 
the situation. It found, however, that Pennsylvania case law clearly 
provided that a duty is not established by expert testimony, but upon 
consideration of many factors, including: 


[Ojur ideas of morals and justice, the convenience of administra- 
tion of the rule, and our social ideas as to where the loss should 
fall . . . always keeping in mind the fact that we endeavor to make 
a rule in each case that will be practical and in keeping with the 
general understanding of mankind.® 
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The district court also found merit in the College’s public policy 
assertions. The court clearly stated that its conclusion rested mainly 
upon such policy considerations: 


[W]e see no principled way of limiting the College’s duty to 
athletic practices or contests involving student athletes who are 
members of the College’s athletic teams. The logic of the plaintiff’s 
position would compel precautions at intramural games and, pos- 
sibly, even at other College functions not involving physical ac- 
tivity. It may not be unwise to impose such a requirement but 
that decision should be left to the legislature.‘ 


Based on the evidence presented and such policy concerns, the court 
entered summary judgment in favor of the College on the Kleinknechts’ 
claim that it was negligent in not having CPR trained coaches and 
trainers at the practice or in otherwise having in place procedures and 
measures to respond more swiftly to Drew’s cardiac arrest. 

The court then addressed whether the College negligently handled 
the emergency situation after Drew was stricken. The Kleinknechts 
asserted, and the College admitted, that upon Drew’s suffering cardiac 
arrest the College owed him a duty of care to see that he received 
prompt and adequate medical care.** The College argued, however, that 
this duty was fulfilled by the actions taken by its coaches, trainers, 
and students. Both sides agreed on the basic order of events following 
the emergency, but differed as to the lengths of the timeframes involved. 

With the aid of an engineering firm, the Kleinknechts reconstructed 
on a map the paths taken by Polizzotti and Kerney, and estimated how 
long it would have taken each of them to reach their destinations and 
communicate their messages to those who could be of help. The 
engineers estimated that it took about a minute and a half for Polizzotti 
to get from Drew’s position on the field to the stadium training room, 
advise someone on duty, and have that person notify Head Trainer 
Donolli at the Planck Gymnasium. The consulting firm also asserted 
that it reasonably could have taken Kerney about two minutes and 
thirteen seconds to get to the College Union Building and speak to the 
student on duty who then had his supervisor call Adams County Control 
for an ambulance. °’ 

The Kleinknechts also cited deposition testimony indicating that Drew 
laid on the ground for about a minute to a minute and a half before 
Coach Janczyk ran to attend to him, and pointed to Donolli’s deposition 
testimony that it took him about three minutes and fifteen seconds to 
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arrive at the scene. The plaintiffs concluded that approximately seven 
minutes elapsed before Donolli began administering CPR. With sup- 
port of their engineering estimates, they claimed that roughly ten 
minutes passed before an ambulance arrived at the scene. The Kleink- 
nechts asserted that this was too long, and that it established a breach 
of the duty of care owed to Drew by the College at the onset of his 
medical emergency.*® 

The College disputed the plaintiffs’ time estimates and offered testi- 
mony from Polizzotti that it took him no more than thirty seconds to 
get to the training room. The College also estimated that it took Moore 
only about two minutes to get to Drew’s location on the practice field 
from the trainers room at the Stadium. Finally, the defendant estimated 
that an ambulance arrived at the field within eight to ten minutes after 
Drew’s collapse.” 

The court held for the College on this issue. It found that any 
variations in time estimates, including any others in the record, were 
irrelevant, and that even accepting the Kleinknechts’ calculations, the 
College still fulfilled any duty it had to Drew by the manner in which 
the coaches, trainers and students responded to the situation.”’ In 
addressing the Kleinknechts’ argument that the delay in administering 
CPR to Drew substantially contributed to his death, the court stated, 
‘‘[U]nless we can attribute the delay to some negligence on the part of 
the College, a conclusion which we have already rejected, the delay 


here cannot result in liability on the part of the defendant.’’’? Upon 
finding the defendant’s actions in response to Drew’s medical emer- 
gency reasonable, the court issued the appropriate order granting sum- 
mary judgment for the College. 


Il]. THE APPELLATE CourT DECISION 


The Kleinknechts appealed the finding of the district court. The Court 
of Appeals for the Third Circuit ultimately found that the district court 
erred in finding that Gettysburg College was not negligent as a matter 
of law.”? The Kleinknechts presented three main issues on appeal. First, 
the Kleinknechts asserted that the district court incorrectly determined 
that the College had no duty to implement preventive measures to 
ensure prompt assistance and treatment in the event that one of its 
student athletes suffered cardiac arrest while engaged in a school- 
sponsored activity.”* Second, the Kleinknechts contended that the dis- 
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trict court erred in determining that the actions of College employees 
following Drew’s collapse were reasonable and that the College therefore 
did not breach any duty of care.”> Finally, the Kleinknechts posited 
that the district court wrongly determined that both Traci Moore and 


the College were entitled to immunity under the Pennsylvania Good 
Samaritan Act.’® 


A. Duty of Care Issue 


In presenting their argument, the Kleinknechts first asserted that a 
special relationship existed between Drew and Gettysburg College. This 
special relationship existed because the College had recruited Drew to 
play intercollegiate lacrosse, and because Drew was not engaged in his 
private affairs as a college student when fatally stricken. Rather, the 
Kleinknechts noted, Drew was participating in a required College ac- 
tivity that was supervised by College personnel and was related to his 
obligations as a student-athlete. 

Pennsylvania law recognizes that a duty exists between schools and 
student athletes under certain conditions. In Rutter v. Northeastern 
Beaver County School District,””? the Pennsylvania Supreme Court re- 
versed a superior court decision and granted the plaintiff's motion to 
remove the compulsory non-suit. The plaintiff, Howard Rutter, was 
injured while participating in out-of-season football practice held during 
the summer. He was attending a required practice supervised by the 
school’s football coaches and was participating in a game known as 
‘jungle football.’’* Jungle football is a rough version of touch football 
played without any protective equipment. Howard Rutter suffered a 
detached retina and blindness in his right eye when a player on the 
opposing side struck him in the eye with an outstretched hand.” 

By removing the compulsory non-suit, the Pennsylvania Supreme 
Court allowed Howard and his parents to present their case to the jury. 
The Rutters claimed that the coaches and the school district were 
negligent because they failed to provide proper instruction, supervision 
and equipment for the practice. After considering all the evidence, the 
court noted: 
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{It} may be said at least to present a jury question as to the 
negligence of the coaches in not providing protective equipment 
and in not monitoring the play. The lower courts were, therefore, 
in error in concluding that appellant had not made out a case of 
negligence sufficient to go to the jury.® 


Rutter clearly acknowledged and recognized that coaches and schools 
may owe a duty of care to student-athletes who are under their super- 
vision and control. 

The Kleinknechts also relied on Hanson v. Kynast in support of their 
argument.*? Appellant Brian Hanson, an intercollegiate lacrosse player 
recruited by Ohio State University, was seriously injured while playing 
in a lacrosse game against Ashland University.*? The plaintiff alleged 
that Ashland University, where the game was held, breached its legal 
duty by failing to have an ambulance present during the lacrosse game 
and by permitting an illegally parked vehicle to block access to the 
field, resulting in a crucial delay in supplying emergency medical aid. 
The trial court granted the defendant’s motion for summary judgment 
based on its holding: 


There is no duty as a matter of law for the Defendant College or 
other sponsor of athletic events to have ambulances, emergency 
vehicles, trained help or doctors present during the playing of a 


lacrosse game or other athletic events, and the failure to do so 
does not constitute negligence as a matter of law.™ 


The Ohio Court of Appeals reversed after recognizing that Ashland 
had a duty to be prepared for a medical emergency. The court of 
appeals concluded, ‘‘[Ijt is quite clear that it is a question of fact for 
the jury to determine whether or not appellee University acted reason- 
ably in failing to have an ambulance present at the field or to provide 
quick access to the field in the event of an emergency.’’®* In directing 
the trial court to submit the case to a jury, the Ohio Court of Appeals 
implicitly recognized that Ashland University owed a duty of care to 
the injured plaintiff.® 

In fact, the Ohio Court of Appeals recognized a broader duty of care 
than that urged by the Kleinknechts in their action against Gettysburg 
College. Ashland University’s potential liability was not premised on 
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a special relationship such as the one that existed between the College 
and Drew Kleinknecht in his capacity as a recruited student-athlete 
engaged in a required team practice. Unlike Drew Kleinknecht, Brian 
Hanson could assert no special relationship between himself and Ash- 
land University, since he was neither a student at Ashland University 
nor recruited to play lacrosse there. The liability of Ashland University 
was based upon merely the participation and presence of Brian Hanson 
at an intercollegiate athletic event held on the University grounds. 

The Kleinknechts also presented a number of cases from other states 
to support the proposition that a special relationship existed between 
the College and Drew sufficient to impose a duty of reasonable care on 
the College. In Beckett v. Clinton Prairie School Corp.,® the Indiana 
Court of Appeals held that high school personnel have a duty to exercise 
ordinary and reasonable care for the safety of student athletes under 
their authority.** In Beckett, the plaintiff, Allen Beckett, was injured in 
a collision at an organized, high school sponsored baseball practice. 
He asserted that his injuries occurred as a result of the negligent 
supervision of the school’s coaching staff. The Indiana Court of Appeals 
stated: 


[Tjhere is no question the school and its coaching staff owed 
Beckett, a team member, a duty under the relationship. Our su- 
preme court has imposed the duty upon school authorities to 
exercise reasonable care and supervision for the safety of children 
under their tutelage.® 


In affirming the court of appeal’s reasoning on the negligence issue, 
the Indiana Supreme Court noted, ‘‘[Although] Beckett was eighteen 
years of age, he was nevertheless participating in a school activity 
under the supervision of school personnel which thus, as a matter of 
law, were under a duty to exercise reasonable care and supervision.’’® 

In Mogabgab v. Orleans Parish School Board,” the Louisiana Court 
of Appeals recognized a duty on the part of coaches and a school 
district to be prepared for, and to respond to, medical emergencies. In 
Mogabgab, the plaintiffs’ son, Robert, was participating in a football 
practice and became ill after wind sprints.°*? He eventually died of heat 
stroke. 

Plaintiffs contended both that the school failed to provide prompt 
treatment for their son and that the treatment provided by the school 
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staff and coaches was improper. The plaintiffs believed that this com- 
bination of circumstances led to their son’s death.** Robert’s parents 
further alleged that the school district failed to supervise properly the 
football workouts, to ensure that they were conducted properly, to 
ensure that the proper equipment was used, to see that the coaches 
were properly trained, and to make proper arrangements for the care 
of sick or injured players. The court upheld the verdict in favor of the 
plaintiffs because, ‘‘Taken as a whole, the record supports the premise 
that it is more likely than not that Robert would have survived with 
reasonably prompt medical attention.’’™ 

The Kleinknechts contended that because their son’s cardiac incident 
happened during an athletic event that was sponsored and coordinated 
by the College, he was entitled to a higher level of care, preparedness, 
and response from the College than would be applicable in other 
circumstances. In addressing the district court’s policy argument that 
there is a practical difficulty in drawing a line to limit a university’s 
prospective liability, the Kleinknechts clearly recognized that the same 
level of care or response would not be required from Gettysburg College 
had this incident occurred while Drew was walking to class, rough- 
housing in his dormitory, or studying in the library. The Kleinknechts 
conceded that in such a situation they would have no recourse against 
the College. They asserted that the circumstances out of which Drew’s 
medical emergency arose, during a fast-paced, physical lacrosse prac- 
tice, together with the special relationship existing between Drew and 
the College, gave rise to the duty owed to Drew. 

The distinctions drawn by the Kleinknechts limit the class of students 
to whom the College owes the duty of care asserted by the plaintiffs. 
The Third Circuit Court of Appeals concluded as much stating, ‘‘[W]e 
believe that the Supreme Court of Pennsylvania would hold that a 
special relationship existed between the College and Drew that was 
sufficient to impose a duty of reasonable care on the College.’’® 


B. Foreseeability of Injury 


Upon establishing that a special relationship did exist between the 
College and Drew, the next question for the court of appeals was 
whether the injury to Drew was foreseeable. The plaintiffs contended 
that the district court improperly narrowed its foreseeability analysis to 
whether the specific circumstances of Drew’s tragic demise could have 
been foreseen. They argued that the lower court mistakenly focused on 
life-threatening events involving athletes who had no pre-existing health 
conditions and whose emergencies were not immediately precipitated by 
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sports-related physical contact. The Kleinknechts’ position was that life- 
threatening emergencies occurring during contact sports are reasonably 
foreseeable and, therefore, institutions like Gettysburg College that sponsor 
intercollegiate athletic teams must be prepared to respond properly to such 
emergencies. In other words, the Kleinknechts argued that the Col- 
lege’s duty of care required it to be ready to respond quickly and 
adequately to a medical emergency.” 

On appeal, the Kleinknechts asserted that foreseeability is a broader 
concept than the district court’s decision admitted. They pointed out 
that the Pennsylvania Supreme Court had held that foreseeability in 
general does not depend upon the foreseeability of a specific event. In 
Moran v. Valley Forge Drive-in Theater, Inc.,%* the Pennsylvania Su- 
preme Court affirmed a verdict for the plaintiff, Donald J. Moran, who 
lost his hearing as a result of firecrackers exploding in the theater’s 
restroom. The court held that foreseeability can be based upon more 
general types of events that would give notice that something serious 
might happen. The record revealed that various events had occurred to 
give the Theater reason to know of the likelihood of a firecracker 
explosion in the Theater’s restrooms. Boisterous and disorderly conduct 
frequently occurred on the Theater’s premises, including twenty-four 
firecracker explosions in the two years preceding the accident. In 
addition, on one prior occasion, a firecracker exploded in the men’s 
restroom.’ The Pennsylvania Supreme Court, quoting the trial court, 
concluded, ‘‘{[T]he prior occurrences of rowdiness by teenagers; the 
multitudinous firecracker explosions; and the inability of rampmen to 
maintain proper decorum were sufficient to make out a question of fact 
for the jury.’’™™ 

Similarly, in Suchomajcz v. Hummel Chem. Co.,'? the United States 
Court of Appeals for the Third Circuit stated, ‘“The concept of foresee- 
ability means the likelihood of the occurrence of a general type of risk 
rather than the likelihood of the occurrence of the precise chain of 
events leading to injury.’’'* In Suchomajcz, the parents of children 
killed or injured by a bottle of chemicals that exploded in a park 
brought an action on behalf of the injured children and the deceased 
children’s estates.** The district court granted the chemical manufac- 
turer’s motion for summary judgment, and the parents appealed.’ The 
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Third Circuit ultimately reversed the grant of summary judgment and 
remanded the case for a trial.’ 

The court of appeals in Kleinknecht ultimately agreed with the 
plaintiffs, stating: ‘‘{[The district court’s] definition of foreseeability is 
too narrow. Although it is true that a defendant is not required to guard 
against every possible risk, he must take reasonable steps to guard 
against hazards which are generally foreseeable.’’*°” Pennsylvania courts 
have been clear in holding, ‘‘Only when the lack of foreseeability is 
undeniably clear, can a court rule, as a matter of law, that a particular 
defendant did not have a duty to a particular plaintiff.’’*°* Pennsylvania 
law also is clear that questions of reasonable foreseeability are for the 
ultimate factfinder.’°° In the Kleinknechts’ case, the ultimate factfinder 
was the jury. Thus, the district court erred in not allowing the jury to 
decide the question of foreseeability. 

The Kleinknechts argued that the record established that the general 
types of risks occurring during a contact sport include life-threatening 
medical emergencies. They produced numerous medical and athletic 
experts who testified that medical emergencies, such as the one that 
Drew suffered, are reasonably foreseeable. In addition, the National 
Athletic Trainers Association (NATA), of which trainers Donolli and 
Lefty Biser were certified members, requires certification in CPR. NATA, 
therefore, recognizes the need for athletic trainers to be prepared to 
handle a life-threatening emergency, such as cardiac arrest, that might 
occur during an athletic event. Furthermore, Coach Janczyk, Head 
Trainer Donolli, and student trainer Traci Moore all testified that they 
knew of instances in which athletes had died during athletic compe- 
titions.'"° 

The record also showed that Head Trainer Donolli knew well the 
potential for medical emergencies in sports like lacrosse. Only three 
days before Drew’s cardiac arrest and death, Donolli wrote a memoran- 
dum concerning the availability of walkie-talkies to the student trainers 
in response to their concerns about possible medical emergencies. In 
light of such evidence, the court of appeals correctly found, ‘‘The 
foreseeability of a life-threatening injury to Drew was not hidden from 
the College’s view.’’™™ 


C. Issue of Reasonable Care 


The next stage of the court of appeals’ inquiry concerned whether 
the College met its duty of reasonable care to Drew Kleinknecht. The 
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determination of whether the College breached its duty to Drew was a 
question of fact for the jury.’ The court of appeals correctly determined 
that the record did not demonstrate as a matter of law that the College 
met this duty. Once Drew collapsed on the field and Coaches Janczyk 
and Anderson arrived at Drew’s side, a disorganized pattern of uncon- 
trolled and confused activity took place. The absence of any intelligent 
plan to handle a medical emergency on the practice field was apparent 
from the outset. When Drew first fell to the ground, play stopped and 
Drew’s teammates gathered around him. As much as a minute to a 
minute-and-a-half elapsed before Coach Janczyk arrived at Drew’s side 
to assess his condition. Coach Janczyk claimed that he told two players 
to run to Apple Hall for help. Coach Anderson did not recall Janczyk 
sending anyone for help; he only remembered that Janczyk himself ran 
from the scene. In any event, the direction given by Janczyk was 
inappropriate because the nearest telephone was not located in Apple 
Hall. 

As Drew’s condition worsened, the coaches, who were not certified 
in CPR, did not ask any of Drew’s nearby teammates for help. From 
what the players observed, they believed that Drew needed immediate 
medical assistance. Although several players were certified in CPR, 
they were told to stand back and stay away from Drew. Later, Coach 
Janczyk prevented team member Scott Goldman from performing CPR 
on Drew. Mr. Goldman recently had completed a CPR course and 
realized that CPR was necessary. In addition, when Traci Moore arrived 
at Drew’s side, Coach Anderson prevented her from doing a proper 
assessment of Drew. 

After he arrived at Drew’s side and realized the seriousness of his 
condition, Coach Janczyk abandoned Drew and ran toward the football 
stadium training room where he believed Head Trainer Donolli could 
be found. It was necessary to run to the training room for help since 
neither walkie-talkies, nor any other means of communication, were 
available at the practice site. The court of appeals correctly found that 
the record did not demonstrate that the College was not negligent as a 
matter of law. As the court of appeals recognized, ‘‘[T]he College owed 
a duty to Drew to have measures in place at the lacrosse team’s practice 
on the afternoon of September 16, 1988 in order to provide prompt 
treatment in the event that he or any other member of the lacrosse team 
suffered a life-threatening injury.’’'” 

Gettysburg College breached its duty of care to Drew in a number of 
ways. First, the College failed to provide a CPR certified trainer, student 
trainer or other individual at the lacrosse practice. Providing such an 
individual was not impractical or beyond the resources of the College. 
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At the time of Drew’s collapse, the College employed two full-time 
trainers and twelve student trainers.'’* However, none were on the field 
at the lacrosse practice. 

It is likely that this duty could have been fulfilled simply by requiring 
CPR training and certification for at least one coach. Such training is 
not expensive, and it would not have been unduly burdensome to 
require such training and certification for either Coach Janczyk or Coach 
Anderson. 

Even if Gettysburg College could not be required to have a CPR 
certified person at practice, the College breached it duty of reasonable 
care to Drew in other ways: by failing to have a means of communication 
at the practice site, by interfering with efforts by more knowledgeable 
individuals to assist Drew, and by completely lacking any planned and 
organized response to a medical emergency occurring on the practice 
site. The College was completely unequipped and unprepared to react 
to anything but the most minor of injuries, and this oversight was 
apparent in the flurry of disorganized activity that occurred after Drew 
collapsed. 

Although the College recognized the possibility of a medical emer- 
gency, no communication facilities, such as a telephone or walkie- 
talkies, were available at the field. Furthermore, the College could not 
rely on Traci Moore’s presence at the practice site to fulfill its duty of 
reasonable care. As the record demonstrated, Traci Moore was located 
in the training room at Musselman Stadium, nowhere near the practice 
field where Drew collapsed. In addition, she did nothing to aid Drew 
when she finally arrived at his side. She did not perform CPR or 
attempt to rescusitate Drew, nor did she check Drew’s pulse. Coach 
Anderson prevented her even from removing Drew’s helmet. Finally, 
although Gettysburg College contended that it had an emergency plan, 
the record demonstrated that actually there was no plan or, if there 
was a plan, it was poorly devised, sloppily executed, and utterly 
ineffective. 

Section 323 of Restatement (Second) of Torts states: 


One who undertakes, gratuitously or for consideration, to render 
services to another which he should recognize as necessary for 
the protection of the other’s person or things, is subject for liability 
to the other for physical harm resulting from his failure to exercise 
reasonable care to perform his undertaking, if 

(a) his failure to exercise such care increases the risk of such 
harm, or 

(b) the harm is suffered because of the other’s reliance upon the 
undertaking.1"5 





114. Id. at 1363. 
115. RESTATEMENT (SECOND) OF TorTs § 323 (1965). 
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Comment (a) to this section explains that § 323 ‘‘applies to any 
undertaking to render services to another that the defendant should 
recognize as necessary for the protection of the other’s person or 
things.’’"® This section applies ‘‘whether the harm to the other results 
from the defendant’s negligent conduct in the manner of his perform- 
ance of the undertaking, or from his failure to exercise reasonable care 
to complete it.’’'”” 

Pennsylvania courts have adopted § 323 of the Restatement (Second) 
of Torts as an accurate statement of Pennsylvania law.’ The record 
demonstrated that Gettysburg College had undertaken to render services 
to its student athletes that it should have recognized were necessary 
for the protection of their health and safety. The failure of Gettysburg 
College to have an established emergency plan, trainers or student 
trainers at practice, CPR certified coaches, and emergency communi- 
cation capabilities at the practice site all contributed to the delay that 
occurred from the time Drew Kleinknecht collapsed to the time CPR 
was finally started when the ambulance crew arrived at the scene. 

The delay in providing emergency care for Drew also was caused by 
the negligence of Gettysburg College in the disorganized execution of 
rescue activities after Drew suffered his fatal arrhythmia. In terms of § 
323, the College’s poorly planned and inadequate post-collapse response 
constituted an undertaking to render services ‘‘necessary for the pro- 
tection of the other’s person.’’*? However, the College failed to exercise 
reasonable care in its undertaking, because it rendered emergency 
medical services in an incompetent and unsatisfactory fashion. Under 
subsection (a) of § 323 of the Restatement (Second) of Torts, the Col- 
lege’s failure to exercise reasonable care in the performance of its 
undertaking increased the risk of harm to Drew, substantially contrib- 
uted to his death, and deprived him of the opportunity to survive this 
emergency. 

The Third Circuit has held that Restatement (Second) of Torts § 323(a) 
applies in cases such as this. In Onufer v. Seven Springs Farm, Inc. ,'*° 
the decedent drowned in an indoor pool at Seven Springs Farm. 
Plaintiffs contended that the defendant was negligent because only one 
lifeguard attended the pool area, the lifeguard did not sit in the lifeguard 
perch that afforded him the best observation point, his attention was 
diverted by the additional responsibility of monitoring pool admissions, 





116. Id. at § 323 cmt. a. 

117. Id. 

118. See, e.g., Gardner v. Conrail Septa, 573 A.2d 1016, 1020 (Pa. 1990); Feld v. 
Merriam, 485 A.2d 742, 746 (Pa. 1984); Morena, 462 A.2d at 684. The Pennsylvania 
Supreme Court has also noted that in order to establish liability under Restatement § 
323, it is only necessary to satisfy either subsection (a) or (b). See, e.g., Feld, 485 A.2d 
at 746; Hamil v. Bashline, 392 A.2d 1280 (Pa. 1980). 

119. RESTATEMENT (SECOND) OF TorRTS § 323 (1965). 

120. 636 F.2d 46 (3d. Cir. 1980). 
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and, as a result, resuscitative efforts were delayed and rendered use- 
less.’2: Specifically, the plaintiffs cited the lifeguard’s failure to notice 
the decedent at the bottom of the pool and his subsequent failure to 
render timely resuscitative efforts as a substantial factor in causing the 
death of the decedent. 

The Third Circuit, in reversing the district court, held that the case 
should have been submitted to the jury on the issue of causation, since 
the record contained ‘‘sufficient evidence of the fact that the decedent 
may have died from the drowning and not another cause and that his 
life may have been salvaged had he been earlier noticed in his struggle 
and afforded resuscitative relief.’’!?? 

In addition, the court concluded, ‘‘[T]here was sufficient evidence of 
record by which the jury could have properly found that the decedent 
may have survived but for the lifeguard’s negligent observation of the 
swimming pool and belated resuscitative efforts.’’!?? The court went on 
to state, ‘‘[T]he resolution of the issues presented was a matter within 
the comprehension and province of the jury.’’’** The holding of the 
Third Circuit in Onufer effectively precluded the district court in this 
case from granting the College summary judgment. Gettysburg College’s 
failure to be prepared to respond effectively to a medical emergency 
substantially lessened Drew’s ability to survive the cardiac arrest he 
suffered. The Kleinknechts should have been allowed an opportunity 
for a jury to decide these questions and to determine if the actions and 
procedures of Gettysburg College substantially contributed to their son’s 
death. 

On the issue of whether the College breached its duty of reasonable 
care, substantial factual disputes existed. Each side offered differing 
ideas on the scope of the obligation owed to Drew. Each produced 
various experts and case law to demonstrate how the College should 
have responded or should have been prepared to respond to a medical 
emergency on the practice field. ‘‘Negligence is a question for the jury 
to determine upon proper instruction. The court should not remove the 
question from the jury unless the facts leave no room for doubt.’’'?5 As 
the superior court stated in Alumni Association v. Sullivan:'?6 


{[W]hether in a particular case the plaintiff has demonstrated, by 
a preponderance of the evidence, that the defendant’s negligent 
conduct was a substantial factor in bringing about the plaintiff’s 
harm, is normally a question of fact reserved for the jury, and 





oAdat-47. 

. Id. at 50. 

Fd. 

ad, 

. Kleinknecht II, 989 F.2d at 1373 (citations omitted). 

. 535 A.2d 1095 (Pa. Super. Ct. 1990), aff'd, 572 A.2d 1209 (Pa. 1990). 
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should only be removed from the jury’s consideration where it is 
clear, as a matter of law, that reasonable minds could not differ 
on the issue. '2” 


D. Public Policy Considerations 


Finally, as a matter of public policy, Gettysburg College had a duty 
to its student-athletes, including Drew Kleinknecht, to be prepared to 
respond effectively to medical emergencies occurring at an intercolle- 
giate sports practice or competition. In Sinn v. Burd,'** the Pennsylvania 
Supreme Court held that in determining the existence of a duty of care, 
‘I]t should be recognized that ‘duty’ is not sacrosanct in itself, but 
only an expression of the sum total of those considerations of policy 
which lead the law to say that the particular plaintiff is entitled to 
protection.’’?9 

In the same case, the court, quoting Justice Andrews in his dissent 
in Palsgraf v. Long Island R.R.,**° defined ‘‘proximate’’ as follows: 
‘‘What we do mean by the term ‘proximate’ is that, because of conven- 
ience, of public policy, of a rough sense of justice, the law arbitrarily 
declines to trace a series of events beyond a certain point. This is not 
logic. It is practical politics.’ 

In Kleinknecht, all the elements were present for a court to find that 
Gettysburg College owed a duty to Drew Kleinknecht. A special rela- 
tionship existed between Drew and the College due to his status as 
student-athlete recruited to play lacrosse for the College’s intercollegiate 
team. His injury occurred while he was participating in a mandatory 
practice in preparation for intercollegiate competition. His medical 
emergency was within the reasonably foreseeable class of events that 
could arise out of participation in an intercollegiate contact sport, and 
his resulting death was furthered substantially by Gettysburg College’s 
failure to be prepared and equipped properly. Although the College 
undertook various efforts for the safety and health of its intercollegiate 
athletes, these efforts were inadequate and ineffective. Finally, the 
evidence and sound principles of public policy also supported a court 
finding that Gettysburg College’s negligence was the legal or proximate 
cause of Drew Kleinknecht’s death. As the court of appeals stated: 


[W]e predict that the Supreme Court of Pennsylvania would hold 
that a college also has a duty to be reasonably prepared for 





127. Id. at 1098 (citing Little v. York County Earned Income Tax Bureau, 481 A.2d 
1194, 1198 (Pa. Super. Ct. 1984)). 

128. 404 A.2d 672 (Pa. 1979). 

129. Id. at 682 (quoting WILLIAM L. Prosser, THE Law oF Torts, 53 (4th ed. 1971). 

130. 162 N.E. 99 (N.Y. 1928). 

131. Id. at 102. 
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handling medical emergencies that foreseeably arise during a stu- 
dent’s participation in an intercollegiate contact sport for which a 
college recruited him. It is clearly foreseeable that a person par- 
ticipating in such an activity will sustain serious injury requiring 
immediate medical attention.’ 


One of the most fundamental and important purposes of tort law is 
to prevent future harm to individuals.'** Included in this purpose is 
the promotion of safety and the protection of human life. The duty the 
Kleinknechts urged in this case is consistent with these fundamental 
goals of public policy and should be fostered and promoted by courts 
through the law of torts. In addition, it cannot be argued that this duty 
of care is unduly or overly burdensome to the College because accessible 
and inexpensive preventative measures were easily available. 

The district court erred in its decision because it failed to further 
these goals in relation to college athletics and student-athletes. The 
decision continued to allow colleges and universities to retreat from 
their responsibility for the safety and welfare of their student-athletes. 
This is an obligation that, instead of shrinking from, they should 
willingly accept and assume. 

As this case illustrates, when a student-athlete like Drew Kleinknecht 
suffers a medical emergency, an institution such as Gettysburg College 
must be sufficiently prepared for it. Otherwise, when a college responds 
ineffectively, the result can be disastrous, tragic, and even fatal. The 
simple, available, and inexpensive measures that the Kleinknechts con- 
tended should have been taken by the College, together with the risk 
of fatal and irreversible harm to student-athletes like Drew, far outweigh 
the burden on the College to ensure that it and its personnel are 
equipped and trained to deal adequately with medical emergencies on 
the playing field. 


IV. IMPLICATIONS OF THE APPELLATE COURT DECISION 


The impact of the Kleinknecht decision upon future university and 
athletic department policies toward the safety of their student-athletes 
is difficult to measure with much certainty at this point. The district 
court held that Gettysburg College’s duty of care to Drew as an inter- 
collegiate athlete did not include a duty to provide prompt emergency 
medical service while he was engaged in a College sponsored and 
supervised athletic activity. The district court also held that the College 
acted reasonably in response to Drew’s medical emergency, and that it 
did not breach any duty owed to Drew following his collapse. By 





132. Kleinknecht II, 989 F.2d at 1371. 


133. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF Torts, § 4 at 25 (5th 
ed. 1984). 
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reversing these holdings and remanding for further proceedings, the 
court of appeals significantly widened the scope of liability for univer- 
sity athletic programs in Pennsylvania.'** However, although the scope 
of liability for university athletic programs may have been broadened 
in Pennsylvania, the obligations upon such programs do not appear 
unduly burdensome. The court of appeals did not decide exactly what 
precautions would be reasonable. It merely recognized that ‘‘measures 
in place at the lacrosse team’s practice ... to provide prompt treat- 
ment’’ will be required.’ However, the court of appeals’ decision 
makes it likely that a university could fulfill its duty to its student- 
athletes by fulfilling two primary and fundamental requirements. 
First, universities should require an individual who is proficient and 
licensed in CPR and First Aid to be located at or near the playing field. 
All practices, scrimmages, and games involving intercollegiate athletes 
should be supervised properly by such a qualified individual. In refut- 
ing the College’s ‘‘slippery slope’ argument, the Third Circuit explicitly 
warned of unwarranted extensions of its holding and was careful to 
note that its recognition of duty was limited to intercollegiate athletes 
only.'** The College prophesied that if it was found to owe the duty 
asserted by the Kleinknechts, it would be required to have a CPR 
certified trainer at every athletic activity, whether in-season or off- 
season and it would be required to provide similar cardiac protection 


to intramural, club sports and gym classes.'*? The court of appeals, 
addressing the issue, observed, ‘‘[T]he recognition of a duty here is 
limited to intercollegiate athletes. No other scenario is presented, so 
the question whether any of the other broad classes of events and 
students posited by the College merit similar protection is not subject 
to resolution.’’*** The court of appeals also pointed out: 


There is a distinction between a student injured while participating 
as an intercollegiate athlete in a sport for which he was recruited 
and a student injured at a college while pursuing his private 
interests, scholatic or otherwise. This distinction serves to limit 
the class of students to whom a college owes the duty of care that 
arises here.'%? 





134. The result in Kleinknecht has no precedential value for Pennsylvania state courts 
because it was a case of first impression in Pennsylvania and involved both federal 
courts predicting what result the Pennsylvania Supreme Court would reach when 
interpreting Pennsylvania law. See Commissioner of the Internal Revenue Service v. 
Estate of Bosch, 387 U.S. 456, 87 S. Ct. 1776 (1967). 

135. Kleinknecht II, 989 F.2d at 1370. 

136. Id. 

437. ; 

138. Id. 

139. Id. at 1368. 
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It is likely that University athletic departments could fulfill this 
requirement with a full-time trainer, a student trainer, or some other 
individual designated and responsible for the safety of the student- 
athletes. These individuals should be identified, appropriately trained, 
and supervised. Such a person should be located near the practice area 
and should be equipped with a walkie-talkie or some other means of 
communication in the event that it becomes necessary to call for more 
serious medical services. 

Second, university officials should work with coaches and health 
officials to create and implement a medical emergency action plan. 
Such a plan should establish emergency procedures for use in the event 
of an accident or medical emergency. The plan should be in the form 
of a written emergency procedure handbook and should be distributed 
to.all coaches, trainers and team managers.’*° The plan should detail 
the procedures that should be followed, and the actions that a coach 
or trainer should take to aid an injured player. It also should detail 
who ‘should be alerted to the emergency, in what order, and where 
those persons can be reached. There should be a list of readily available 
emergency phone numbers and a list of emergency care providers, 
identified by profession and outside affiliations.’*’ Finally, emergency 
transportation plans should be established, and emergency drills should 
be conducted periodically. 

Ultimately, the purpose and goal of an emergency action plan is to 
deliver emergency medical services to an injured student-athlete as 
quickly as possible and to avoid the confused and ineffective response 
demonstrated by Gettysburg College following Drew’s collapse. Al- 
though the court of appeals did not specifically state what precautions 
should have been taken by Gettysburg College or by other such insti- 
tutions in the future, it would appear that by satisfying the two re- 
quirements discussed above, a college or university would be able to 
provide prompt and adequate emergency treatment in such a way as 
to avoid potential liability and to ensure the safety and health of its 
student-athletes as best as is reasonably possible. 


JAMES F. SHEA* 
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COPYRIGHT, FAIR USE, AND THE CHALLENGE FOR UNIVERSITIES, by Kenneth 
D. Crews. University of Chicago Press, Chicago 1993, 135 pp. (text 
only); 247 pp. (including notes, bibliography and appendix). 


Copyright is among the most misunderstood and contentious rules 
of law to affect colleges and universities. It encourages the creation 
and dissemination of intellectual works, but restricts their availa- 
bility. It promotes creativity and publication, while inhibiting 
research and learning. Copyright secures the ability of some faculty 
and universities to receive an income from their efforts, but it also 
requires educators to pay a fee for the works of other authors... . 
Within individual campuses, conflicts arise among faculty, admin- 
istrators, librarians and legal counsel, as constituents establish 
diverging responses to the rights, obligations, and liabilities that 
copyright law represents. Individual members of the university 
community may also feel torn between their roles as both copyright 
owners and users.' 


In CopyriGHT, FAIR UsE, AND THE CHALLENGE FOR UNIVERSITIES, author 
Kenneth D. Crews deliberately sets out to consider copyright as a 
controversial and multidisciplinary subject? and succeeds: the text is 
an accessible introduction to copyright law and corresponding univer- 
sity policy that might be useful for administrators, faculty, librarians, 
and others who are only casually familiar with principles of law in 
this area. The author is conscious of, and attentive to, the many 
conflicting concerns in the area of copyright law. The book’s discussion 
properly reflects both the many competing interests of various constit- 
uencies and the policy issues that are a part of all university copyright 
decisionmaking. 

Unfortunately, the attempt to balance many views and to present 
fairly a diversity of viewpoints results in a somewhat confusing social 
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1. KENNETH D. Crews, CopyrRiGHT, FAIR USE, AND THE CHALLENGE FOR UNIVERSITIES, 1- 
2 (1993). 

2. Id. at 8. 
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science presentation. For faculty, library personnel or administrators 
seeking an accessible yet comprehensive overview, this book may report 
too much technical detail; for legal practitioners, it is not fully satis- 
factory because it is not an updated resource, nor does it contain 
sufficient suggested forms, policies or other practical guidance. 

The author’s study focuses upon prominent research institutions, but 
appropriately analogizes to other situations, making the work as useful 
a resource for community colleges, junior colleges, and smaller insti- 
tutions as it is for larger research universities.* The work presents an 
analysis of the copyright policies of 98 research institutions, including 
an interesting (although too abbreviated) discussion of the scope of 
topics included in various policies,* as well as a complete list of the 
policies submitted.» The survey also identifies the sources of various 
policies, both in terms of models or other resource materials used, and 
with regard to the principal author or policymakers involved in the 
adoption of the policy, where identifiable.© These features may be of 
use both to institutions considering copyright policies for the first time, 
as well as to those revising their existing policies. 

Also included as Appendix materials are various model copyright 
policies, including sample classroom, broadcast reproduction, and li- 
brary use guidelines. The inclusion of these materials not only provides 
a useful starting point for those who are considering adopting or 
modifying their own institution’s policies, but also identifies several of 
the principal organizations concerned with promulgation of such mod- 
els, so that interested readers may seek further relevant materials from 
the contributing organizations. 

Chapter 2, concerning ‘‘Copyright and Universities: The Law and the 
Foundation of Policies,’’ offers a clear explanation of the basic precepts 
of copyright law as it applies to the academic setting, summarizing not 
only the principles of law, but also their application to specific situa- 
tions. Particularly useful are the discussion of library copying’ and the 
description of the scope of activities potentially governed by copyright 
law.® 

As might be expected, Chapter 3, which contains a summary of 
copyright litigation and model policy developments, emphasizes a 
historical perspective that a legal practitioner would consider to be out- 
of-date in this rapidly changing and developing field. Although the 
discussion might be useful for someone interested in acquiring general 
background information, college and university counsel should not rely 





. See author’s discussions at 10-12, 56-69. 
. Id. at 61-63. 

. Id. at Appendix A, pp. 177-191. 

. Id. at 76-78. 

. Appearing at pages 25-27. 

. Appearing at pages 28-30. 
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upon this discussion to familiarize themselves with the subtleties of 
the important legal concepts in the area. Even sophisticated university 
administrators and faculty would be well-advised to work with another 
resource that is more current and focused upon their particular areas 
of concern. 

The discussion of library policies, however, is quite satisfactory. Both 
the more general introductory chapters, and Chapter 6, will be of 
particular use to university librarians and those who assist them in the 
development of policy. Those sections focus upon library and library- 
related copyright issues, including copying policies, reserve room gov- 
ernance, and interlibrary loan procedures, mixing a discussion of gov- 
erning legal principles with practical references to various model policies 
and then-existing university policies obtained as part of the study. 

The description of software issues and related technology issues, in 
Chapter 7, is disappointingly brief, especially given the many contro- 
versies currently brewing in that area. Faculty, administrators, and legal 
counsel seeking guidance as to technology and technology-transfer will 
have to look elsewhere® for useful guidance. 

The author initially promises ‘‘specific proposals for improved uni- 
versity policies’’ and a framework for ‘‘strategic management’’ of uni- 
versity copyright issues,*° but does not fully deliver. The work does 
conclude with several apt criticisms of current policy-making, including 
the lack of coordination among campus policymakers: 


Copyright at American research universities is in disarray. Uni- 
versity copyright policies are seldom the product of coordinated 
efforts throughout the institution. Policy-making responsibilities 
are spread among diverse members of the community, with many 
universities issuing multiple policy statements and each policy- 
maker often unaware of the others.” 


Those working on copyright policies, especially legal counsel, probably 
could not agree more. Unfortunately, the author suggests no means to 





9. See, e.g., David B. Fonda, Interdependent Nature of Computer Software: Another 
Reason Why User-Interfaces Should Not Be Protected by Copyright Law, 25 J. MARSHALL 
L. Rev. 737 (1992); Gordon, Key Issues in Contracting for the Development of Joint and 
Derived Products, 11 CompuTer/L.J. 1 (1991); Steven W. Lundberg, et al., Baker v. Selden, 
Computer Programs, 17 U.S.C. Section 102(b) and Whelan Revisited, 13 HAMLINE L. REv. 
221 (1990); Jeffrey R. Benson, Note, Copyright Protection for Computer Screen Displays, 
72 Minn. L. REv. 1123 (1988); John Hammalian, To What Extent Are Computer Programs 
in Machine-Readable Form Appropriate for Copyright Protection: A Critical Analysis and 
Proposed Standard of Protection, 7 J.L. & CoM. 183 (1987). The National Association of 
College and University Attorneys (NACUA) also has an Internet network (NACUANET) 
available for dialogue between its members on a variety of policy issues, including 
technology transfer and copyright. For further information regarding NACUANET, contact 
NACUA at (202) 833-8390. 

10. Id. at 9. 
11. Id. at 114. 
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improve the situation or to avoid the administrative difficulties and 
factionalism that many observers would consider inherent in any uni- 
versity policy-making process. 

Also appropriate is the author’s suggestion that universities generally 
fail to adopt aggressive copyright policies that arguably would extend 
greater protection to academic interests, and instead rely upon conser- 
vative, non-innovative model policies: 


Most crucial in the policy process, however, is the lack of focus 
on academic objectives. The policies demonstrate little sensitivity 
to balancing their potentially conflicting functions: avoiding lia- 
bility and optimizing use of information resources. University 
copyright standards are not shaped by the relationship between 
law and the use of copyrighted materials for teaching, research, 
and service. They are instead overwhelmingly influenced by ‘‘model 
policies’ that offer quick answers and some promise of a ‘‘safe 
harbor’’ from liability. Excess concern for avoiding infringements 
outweighs the institution’s academic mission.” 


Once again, however, the author’s criticism is likely to be of little 
use to university counsel or administrators, who typically are risk- 
adverse. Few university attorneys or administrators will volunteer their 
institutions as the test site for cutting-edge policy, particularly when 


the penalties for infringement can be severe, and the author himself 
does not go out on a limb to suggest specific areas in which more 
aggressive policies could be adopted. These criticisms, without even 
the suggestion of logical remedies, may be frustrating to some readers." 

CopyRIGHT, FAIR USE, AND THE CHALLENGE FOR UNIVERSITIES does identify 
many of the policy concerns in the area of copyright law, and exposes 
the reader to the arguments favoring and opposing copyright protection 
in many areas relevant to academia. The author can be commended for 
taking on an ambitious project in an area very much in need of analysis 
and for making significant progress on a complicated topic. The breadth 
of the topic, however, is also the source of this book’s shortcomings: 
it touches upon many topics, but fully masters none. 

Readers looking for a very broad overview of general legal principles 
and policy issues specifically addressed to a college and university 
audience may be quite pleased with this work. Legal practitioners and 
others seeking particularized guidance and practical solutions may use 
it as a resource for quick reference, but will want to turn to other, 
more specific resources when considering particular issues or problems. 





12. Id. at 114-115; see also, the discussion of ‘‘The Tendency Toward Convention- 
alism,’’ appearing at id., pp. 116-119 (criticizing unquestioning adoption of model 
policies). 

13. See id., at 27-28; 17 U.S.C. §§502-505 (1988). 








THE JOURNAL OF 
COLLEGE AND UNIVERSITY LAW 


This country has witnessed great changes and challenges in education 
law during the past decade. Judicial decisions have changed student and 
faculty rights and their relations with institutions; colleges and univer- 
sities have entered an era of severe financial constraints with many legal 
ramifications; and Congress has dictated new procedures and requirements 
for serving members of protected classes. The professionals who deal with 
education law need a resource to keep current on this burgeoning body 
of law. 


The Journal of College and University Law is such a resource, and, 
in fact, is the only law review devoted totally to the concerns of higher 
education. If you presently do not subscribe, send in the application 
below—and if you do subscribe, please pass the subscription informa- 
tion on to someone you know who may benefit from the Journal. 


Mail subscription to: 
Rothman & Company 1 Year, (4 Issues) Volume 20, $44.00 
10368 W. Centennial Rd. Payment Enclosed 0 
Littleton, CO. 80123 


Name: 





Street: 





City: State Zip 








Back issues of The Journal of College and University Law of Volumes 
1-18 (1973-1992) the set, bound, are available for $655; volumes 1-4, per 
volume bound, $25; volumes 5-6, per volume bound, $30; volumes 7-11, 
per volume bound, $35; volumes 12-16, per volume bound, $45; volumes 
17-18, per volume bound, $47.50; volume 19, (1992/93) subscription, 
$40; price per single copy is $5. Subscription information for back issues 
is available from NACUA, Suite 620, One Dupont Circle, Washington, 
D.C. 20036. 





Membership in the National Association of College and University At- 
torneys (NACUA) includes a subscription to the Journal. For information 
on joining NACUA, write: NACUA, Suite 620, One Dupont Circle, 
Washington, D.C. 20036. 





INSTRUCTIONS FOR AUTHORS 


The Journal of College and University Law is a quarterly publication 
of the National Association of College and University Attorneys (NACUA) 
and the Notre Dame Law School. It is a refereed, professional journal 
specializing in contemporary legal issues and developments important 
to postsecondary education. 


The Journal publishes articles, commentaries (scholarly editorials), 
book reviews, student notes and student case comments. Experts in the 
law of higher education review all manuscripts. 


Manuscripts should be typewritten on 8%2” x 11” paper, and should 
be double-spaced. Set-off quotations should be double-spaced. Endnotes 
should reflect the format specified in the fifteenth edition of the Uniform 
System of Citation (the ‘‘Blue Book’’). A paragraph on the title page 
should provide the position, the educational background, the address and 
the telephone number of the author. Each author is expected to disclose 
in an endnote any affiliation or position, past, present, or prospective, 
that could be perceived to influence the author’s views on matters 
discussed in the manuscript. 


Decisions on publication usually are made within four weeks of a 
manuscript’s receipt. A student editor, an outside reviewer, and the 


Faculty Editor edit articles accepted for publication. The Journal sub- 
mits editorial changes to the author for approval before publication. The 
Faculty Editor reserves the right of final decision concerning all 
manuscript changes. When an article is approved for publication, the 
Journal retains the exclusive right to publish it, and the copyright is 
owned by NACUA. 


Manuscripts should be submitted to: Professor William P. Hoye, 
Faculty Editor, The Journal of College and University Law, Notre Dame 
Law School, Notre Dame, Indiana 46556. 


Deadlines for Manuscript Receipt 
August 25 Winter distribution 
October 1 Spring distribution 
January 1 Summer distribution 
March 1 Fall distribution 











S d Class Postage Paid at 
THE JOURNAL OF COLLEGE AND ” inalaiiiten, 1A. 


UNIVERSITY LAW and at additional 
National Association of College and mailing offices 
University Attorneys 

Suite 620, One Dupont Circle, N.W. 

Washington, D.C. 20036 


Rothmanece 


10368 West Centennial Road e Littleton, CO e 80127-4200 





RETURN PostaGe GUARANTEED 


emer amenia amare 
SRSA OMIRAEA 
aevaacsaneepamemdetl 
an a 
PRR ea MR 
eee 
ee 
een ee mee 
C cieeciiensiimmanlesaienial 
een 
PELE a 


? 
= 
‘4 
- 
N 
- 
w 
f°?) 
fo?) 
a 
— 
foe] 
foe] 
© 
by 
oO 
fe?) 
Oo 
Oo 


WINN 


| 





